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A FEW MINUTES observation at the 
water’s edge will reveal two methods of getting 
into the water. Some people take the hard 
way—wading in step by step, suffering over 
and over again the cold shock. Others plunge 
right in and begin swimming. 

There are two ways of entering the in- 


surance business. One is the slower method 


of learning as you go. The other is to jump 
in from the vantage point of preparatory 
sales training. 

The Agents Training School of The Trav- 
elers Insurance Company at Hartford, Con- 
necticut gives a limited number of men a 
spring-board from which to jump into the 
swim of insurance selling. 
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AUTOMOBILE LIABILITY 
INSURANCE 


Based upon the 
National Standard Policy Provisions 


By 


JOHN A. APPLEMAN 
Head of the Legal Department 


State Farm Mutual Automobile Insurance Company 


Bloomington, Illinois 


One Volume Bound in Blue Keratol Price $10.00 


It is practical—Mr. Appleman has dissected the stana- 
ard liability policy and clause by clause he interprets it 
with the aid of thousands of decisions. 


It is authoritative—Mr. Appleman has specialized in 
this field of the law for many years and as the head of 
the legal department of the largest insurance company 
in this field he has had first hand experience with every 
phase of this branch of the law. 


It is complete—every case in point has been examined 
and cited—a total of 6,462 citations appear in the book. 


It is the only work of its kind and the first adequate 
treatment of automobile liability insurance. 


For sale by your bookseller or direct from the publisher 


CALLAGHAN & COMPANY 


401 East Ohio St. Chicago, Ill. 
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Prevent —do not lament Loss! 






Malady without Symptoms 


OT even a prominent metro- 
N politan hospital could escape 
the germ that made an embezzler 
of a trusted bookkeeper! An in- 
stitution exposed, yet immune to 
loss... its Fidelity Bond proved 
an effective remedy. 


The germ of employee dishonesty 
may be present in any financial, 
business or professional organiza- 
tion... hidden ... subtly active... 


truly a malady without symptoms! 


A Fidelity Bond does not predict, 
nor detect embezzlement... it pre- 
vents resulting loss to the Insured! 


American Surety 
COMPANY . 
New York Casualiy 
COMPANY ™ 
HOME OFFICES, NEW YORK 


More than 1,750,000 gainfully employed workers are covered 
by the Fidelity Bonds of these affiliated Companies 











SOCIAL 
SECURITY 
FOR 
LAW BOOKS 





Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
colors, designs and finishes. 

We recommend our 3 oz. 25c size for preliminary trial, 
then the pint at $1.00 or gallon at $4.00, depending upon 
the number of volumes. Lexol is also splendid for brief 
cases, leather chairs and seat cushions. 

LEXOL is sold by book dealers, luggage, shoe and de- 


partment stores or sent direct. 


THE MARTIN DENNIS COMPANY 


895 Summer Ave., Newark, N. J. 
Makers of Quality Products Since 1893. 











A BINDER 


for the 


JOURNAL 


We are prepared to furnish a binder into 
which separate issues of the Journal can be 
inserted and from which they can be de- 
tached with ease by means of a special 
device. 


It can be used merely for current numbers 
or as a permanent binding for the volume 
and placed on the shelf with other books. 


Some desirable features: 1. The Binder 
opens flat. 2. There is no tightness of the 
inside margin. 3. There is no tiresome 
punching of holes in side of the issue. 


The Binder has backs of Art Buckram, 
with the name “American Bar Association 
Journal” stamped on it in gilt letters, and 
presents a rather handsome appearance. 


The price is $1.50, which is merely mana- 
facturer’s cost, plus mailing charge. Please 
mail check with order. 


AMERICAN BAR ASSOCIATION 
JOURNAL 


1140 NORTH DEARBORN ST., CHICAGO, ILL. 
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“The publication at this time of Toulmin’s latest book, a study 
of the intricate structure of trade regulation legislation, is most 
opportune.”—Boston University Law Review. 


TRADE AGREEMENTS anp 
THE ANTI-TRUST LAWS 

















HARRY 


Trade 


Discrimination Laws 
Act. 


“A PRACTICAL GUIDE-BOOK OF TIMELY VALUE” 


“A guide-book, designed to assist in 
avoiding the worst pitfalls in the formu- 
lation and operation of business prac- 


tices, whether adopted individually or 
by trade association agreement 
Amply documented by references to 


Phila- 


statutes and judicial decisions.” 
delphia Legal Intelligencer. 


FREE to purchasers of Toulmin's book: 
DIGEST OF FEDERAL LAWS 
pertaining to 
FAIR COMPETITION IN INDUSTRY 
with Chart of Government Departments, 
Bureaus and Commissions in Charge of 

administration of these Laws. 
Price $7. 


0 a copy prepaid. We 


“A practical manual, written for the 
business man and the lawyer, to aid in 
determining what constitutes a permis- 
sible trade agreement. Covers both the 
Robinson-Patman Act and state anti- 
price discrimination legislation.”—Mich- 
igan Law Review. 


“I have just had the pleasure—and it 
was a very real one—of thoroughly read- 
ing your (book) and then putting it to 
immediate use as a check against an 
opinion I had just written concerning 
a rather far-reaching trade agreement.” 

George T. May, Jr., of the Chicago 
Bar. 


will be pleased to send you a copy at once for 


1. Trade Practice Agreements: 
Association Methods; Business Codes of Fair Play, ete. 
2. Industrial and Trade Agreements. 3. 
: including analysis of Robinson-Patman 
4. Forms of Trade Agreements, etc. 
alyses of all leading cases. 


AUBREY TOULMIN, JR. 
of Toulmin & Toulmin, Dayton, Ohio 


Trade Practice Submittals; 


Anti-Trust and Price 


5. Exhaustive An- 


“It succeeded, more than any other pre- 
vious publication, in interpreting for me 
as a layman, the laws as applied to 
everyday business problems.”—Mr. C. 
W. Dempsey, Vice President and Comp- 
troller, The Liquid Carbonic Corp. 


“The material in this volume should be 
of real value to instructors and students 
in courses in trade regulation, as well 
as to business executives and their attor- 
neys, for in this work the author at- 
tempts to tie the legal rules involved in 
trade regulation into the organization 
of the industrial codes.”—Prof. Henry 
A. Shinn, University of Georgia—Uni- 
versity of Pennsylvania Law Review. 
5 DAYS’ FREE EXAMINATION. 


THE W.H. ANDERSON CO., Dept. AB, 524 Main St., CINCINNATI, OHIO 


Co 











LINCOLN 


} 1187 Third Avenue (Between 69th & 70th Sts.) New York City 


Why Pay 53°° | 
a Square foot for Office 
S; torage S pace ! 


REDUCE unprofitable office space by storing 
your valuable records in safe keeping within 
the concrete and steel walls of the Lincoln 
Warehouse. For a few cents a day your records 
may be guarded in fire and theft proof, individ- 
ual rooms, always accessible. Subway and ele- 
vated stations within a short walking distance 
from the Warehouse. Telephone for estimate, 


RHinelander 4-0107, no obligation. 


WAREHOUSE 


CORPORATION 














Entered as second 


class 


Price 


Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
1 l matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Per Copy, 25c; Per Year, $3; To Members, $1.50. 
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DELAWARE CORPORATIONS | 


We assist lawyers in and furnish approved forms for: Incorporation, 
Qualification, Amendment, Merger, Reduction of Capital, Dissolution, 
Renewal. 











A dependable service, combining speed and accuracy, based upon 38 years’ 
experience under the guidance of experienced officers and experts, is furnished 
lawyers at reasonable scheduled fees. 


@rporation Service @mpany 


DELAWARE TRUST BLDG. WILMINGTON, DELAWARE 
Telephone 8305 Cable Address CORPSERV 


Marvel on Delaware Corporations and Receiverships. (By Christopher L. Ward, Jr. and Josiah Marvel, Jr.) An- 
notated with all American decisions. $5.00 postpaid. 


DIGEST of law (1937), pamphlet on “Stock Without Par Value" and revised organization forms sent free to 
lawyers on request. 
































Any Kind of Court What type of court bond do you re- 

' quire? The U. S. F. & G. organization 

Bond Without Delay offers almost every conceivable type 

—Anywhere of bond to satisfy judgments and 

awards, or to guarantee compliance 

| with court decrees. In every county 

seat in the United States, you'll find a 

U.S. F. &G. agent with power to issue 

court bonds and other judicial bonds 
at a moment’s notice. 


| 
US.BaG | 


UNITED STATES FIDELITY & GUARANTY COMPANY 


with which is affliated 


Originators of the Slogan: ls G. Fy It IRR IES | 


“Consult your Agent or FIDELITY & GUARANTY FIRE CORPORATION 











Broker as you would your 


\ miei a: Home Offices: BALTIMORE f 
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“Corporate Alimony” 


runs into money 


New York corporation against 


; 7 . : : 
dee ficers of a ~ ork pore age 
W 1 judgment by default was declared out in 


Seatt Washington, recently, were probably as much 
by the way the action came about as they 

were ked by the news of the judgment itself. 
What had happened was this: When the corpora- 
ified to do business in Washington one 
any’s employes had been named as cor- 
porate representative Now this employe, subse- 


rced, fell behind in his alimony payments 
vife garnisheed the money due him from 
And who should the papers in the 
oceeding’s be served on, of course, but 
himself—in his capacity of the com- 
about the papers and 
having no way 
ng about the matter at all, did not 

eturn day. Thus the judgment by default. 
utter of fact the only strange or unusual 
| case is the corporation’s being in the 
ll alimony. The real cause 
default judgment was the policy of 
orporate representa- 
corporate alimony, 


1 
lovers, 


usands or a ars 


so to speak—have been paid by corporations on such 
judgments because of it. 

The antidote for this 
experienced corporation lawyers in the 
representation rendered by The Corporation 
Company, CT Corporation System and associated 
It is described in a new pamphlet, “We've 
Always Got Along This Way,” which also tells about 
the alimony case in Washington and many others in 
which this policy has brought trouble to corporations 
qualified outside the home state. 

If you have any clients who have the habit of saying 
“We've Always Got Along This Way,” this pamphlet 
will help them to understand better the position of 
the corporation attorney in this important matter. 
request, without cost or obligation. 


found by 
corporate 
Trust 


policy has been 


companies. 


Cx ypies on 


THE: CORPORATION TRUST COMPANY 


ores 


GT CORPORATION SYSTEM 


YSTEM 


AND ASS MPANIES 


Kansas City. 926 Grand Avenue 
Los Angeles. 510 S. Spring St. 
Baltimore, Md., 10 Light Street ssinnesoels. See Ave. S 
Boston, 10 Post Office Square New Y .N. Y., 120 Broadway 
Buffalo, N. Y.. 205 Main Street Philadelphia, 123 3. Broad St 
Chicago, 208 South La Salle St. Pittsburgh. 535 Smithfield St. 
Cincinnati. 441 Vine Street Portland, Me., 57 Exchange St. 
Cleveland. 925 Euclid Avenue San Francisco,220Montgom'ySt. 
Dallas, Tex.. 1309 Main Street Seattle. 821 Second Avenue 
Detroit. 719 Griswold Street St. Louts, Mo.. 415 Pine Street 
Dover. Del.. 30 Dover Green Washington. 1329 E St.. N. W 
Jersey City. 15 Exchange Place Wilmington, 100 West 10th St. 


Albany. N. Y.. 158 State Street 
Atlanta. 57 Forsyth St.. N. W. 

















VI AMERICAN BAR ASSOCIATION JOURNAL 















Do You Know That 


Uncle Sam's 
Government Code of Laws 
and the popular 


SCA. 


are prepared on an identical arrangement as to Titles 
and Sections? 














A citation to one is always a citation to the other 


The United States Code 
Annotated 


is in general use by Judges, Lawyers and Officials of the Federal 
and State Governments and gives you the advantages of 
Exhaustive Annotations that cover every construction by the 


courts of every section of the Federal laws. 


Convenient sized volumes, most containing but a single Title. 
Kept to Date, by Cumulative Annual Pocket Parts 


Write for Convenient Payment Plan 


West Publishing Co. Edward Thompson Co. 
50 Kellogg Blvd. 141 Willoughby St. 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


Topical Index of Twenty- 
three Volumes of Journal 
with the 


N line 
to the profession as a 


tion of the American 
of its JOURNAL, the 


1937 will 


emphasis on service 
major func- 
Bar Association 
and, in consequet 
Annual Report { contain a 
Topical Index of the 


JOURNAI 


twenty-three vol- 
umes of the heretofore issued. 
This index embraces not only the ma- 


Journals since it be 


terial in all of the 
gan publication in its present monthly 


form in 1920, but also that in the pre- 


ceding volumes, beginning in 1915, 
when it first appeared, in quarterly 
ferm. 

It is estimated that the index will fill 
about one hundred and fifty pages in 


the Annual Report 
Mr. Paul H. Sanders 
of Duke 


nection 


It was prepared by 
of the Law School 


University, whose former con- 


with American Bar Associa- 


tion Headquarters made him largely 


familiar with the material to be indexed 
and hence particularly for 
the task. It was at first 


publish the index in connection with a 


competent 
intended to 
single large issue of the JouRNAL, but 
ition it was decided 
the 


ore permanent form 


on further considet 


that publication in Annual Report 
would place it inan 
and render it less likely to be mislaid or 
of the 


refers to an 


lost than a single copy 
The 


amount of material 


JouRNAL. 
index immense 


dealing with im- 
of interest to the pro- 


the 


portant subjects 


fession It gives members access 


to a mine of accumulated information 


which at some time or other they should 


find of very great value. 


n of Bar 


iplinary and other ac- 


jects Bar Petition 
plan, to require each attorney in the state 


HE petiti the Florida 
to organize dis¢ 
to pay a three dollar annual registration 


Florida Supreme Court Re- 
Association to the Supreme Court 
tivities along the lines of the Missouri 
se the educational quali- 


fee, and to rai 


fications for admission to the bar, was 
rejected in a twenty-seven page opin- 
written by Justice Glenn Terrell 
and handed down on January 8. In the 
opinion it was held that these rules 
might be laid down by the Court even 
though the legislature has been regu- 
lating admission and disbarment since 
1822 but that the present system “has 
been acquiesced in by the people, has 


ion 


been resisted by no one and has not only 
been acquiesced in but repeatedly ap- 
proved by the courts.”’ The only point 
in the bar’s petititon which was granted 
was the request for a minimum period 
of law study of three years. 

The day after the decision of the Su- 
this matter 
Executive Council of 


Court in ren- 
the the 
Junior Bar Section of the Florida Bar 


preme was 


dered, 


Association, together with members of 
several of its most important commit- 
tees, met in Jacksonville. It adopted a 
resolution authorizing and directing a 
committee representing it to file or join 
ir. the filing and presenting of a peti- 
tion for rehearing and reconsideration 
of the matter “to the end that the court 
adopt or promulgate appropriate rules 
to accomplish the objects sought by the 
petition.” 

The resolution expressed gratification 
at the action of the court in raising the 
educational requirements for admission 
to the bar, though they had not been 
raised to the extent recommended by 
the petition and approved by the Amer- 
ican Bar but it declared 
that “this council regrets exceedingly 
the failure of the court to adopt any 
portion of Rules 3 and 4 or any modi- 


Association, 


fication or re-statement thereof for the 
purpose of regulating the conduct of 
members of the profession after ad- 
mission, notwithstanding the fact that 
the court’s opinion recognizes that good 
moral character is the most important 
factor in a lawyer’s equipment, and that 
the court has inherent power to regulate 
such matters by rule; and further not- 
withstanding that there has been no 
denial or contention contrary to the 
facts alleged in the petition.” 
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Committee on Legal Publi- 
cations Takes Action 


HE Special Committee of the 

American Bar Association to Study 
and Report upon the Duplication of Le- 
gal Publications met at the Hotel Stev- 
ens, Chicago, on December 30, 1937. 
the 
Schools 


Committees of Association of 
Law the 
American Association of Law Libraries, 


American and of 
whose work parallels to a considerable 
extent that of the Special Committee of 
this Association, attended upon the in- 
vitation of the Chairman. Unfortu- 
nately, Dean Herbert F. Goodrich of 
the American Institute, who had 
accepted the invitation, was unable to 


Law 


come. 
The Chairman, Eldon R. 
the Special Committee of this 


James, of 

\ssocia- 
tion, presided and made a brief state- 
ment to the effect that the problems with 
regard to legal publications including 
their unnecessary duplication, as well as 
their increasing bulk, were difficult and 
complicated. The major duplication in- 
volved was to be found in the publica- 
tion of separate series of the same or 
substantially similar reports of the de- 
cisions of the courts and that it would 
be desirable to consider the possibility 
of a single unified system of reports 
covering the whole of the United States. 
The cost of all legal publications was 
very materially increased by the neces- 
sity for giving duplicate or triplicate 
references to all cases cited. 

In the Chairman’s opinion, the bench 
and the bar were faced with so great 
an increase in the mere bulk of legal 
materials, judicial and legislative, that 
the present system of precedents was 
seriously threatened, unless some method 
by which the bulk could be reduced, was 
arrived at. There is some possibility 
that, by a concerted effort of the bench 
and of all branches of the legal profes- 
sion, something might be done to reduce 
the number of decisions reported. 
Though, perhaps, little or nothing could 
be done to reduce the bulk of legislation, 
the fact that sets of annotated statutes 
have today reached an extraordinary 
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size is due very largely to the 
number of decisions reported, with dou 
ble and triple citations. 

It was not very many years ago, the 


Chairman continued, that the bench and 
bars of most of the American state 
were adequately served by a two or 
three volume set of annotated statutes 
while now sets of ten or more volumes 
are being used or projected. Digests 
of decisions of ever-increasing size are 
necessary to take care of the flood of 


The cost of all of these 
the 


reported cases. 
is fast 
larger 


becoming prohibitive to 
libraries, and lawyers and 


braries taking only such publications 


from a single state will find in a time 


not far distant that they will be wu 
able because of cost to secure them. The 
mere bulk of these essential tools has 


very nearly reached the point not only 
where they cannot readily be used but 


even if they could, the cost of buying 
them is too great. 
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Any attempt to deal with this situa- 
tion, he said, must be by some organiza- 
tion representing the whole of the con 
sumer interest, operating continuously 
over a period of years and working with 
the both 
local and state, and in the 


tact with all branches of the legal pro 


support of bar associations, 


closest con 
fession. 

After 
meeting resolved to recommend to the 


considerable discussion the 
organizations there represented the for- 
permanent committee oO! 


comp¢ ysed of 


mation of a 
body, representatives of 
these organizations and of other orga 
1 


izations having similar interests, de- 


signed to study continually and to pro- 
mote the interests in question 

It was further agreed that one of the 
nirst subjects for the consideration of 
such permanent committee should be the 
possibility of the progressive elimina- 
tion of 
favor of a single court reporting system 


separate state court reports in 


Report of Attorney General Homer Cummings Points 
Out Defects in Administration of Justice and Proposes 
Remedies—Increase of Judicial Personnel and 


Improved Administration Advocated 


66 ELAY in the administrati 
Justice is still the outstanding 


defect of our Federal Judicial System 


n of 


declares Attorney General Homer Cum 
mings in his annual report for the past 
He lists the 
of delay as follows: 
“First—the gap the 
filing of suit and the time that the case 
is in shape for trial, i. e., the « 
which the 
$ period is pro 


fiscal year. principal types 


between date of 


issue is joined by filing of 
the final pleading. Thi 
tracted 
every jurisdiction. 
acterized by dilatory 
dismiss, demurrers, 


beyond all reason in almost 


It is the stage cl 





pleas, motions to 


and other techni 


c 
proceedings. In many districts this 
defect is accentuated because matter 
of this kind are heard only once a 
month and sometimes only on the first 
day of the term. In places, and there 


are many, in which only one or two 
terms of court are held annually, the 
filing of a dilatory plea, a motion to dis 
miss or a demurrer may result in a post 
ponement of the trial for at least 6 


months or perhaps a year. I brought 
this situation to the 

dicial Conference which announced it 
its report that ‘this matter was consid 
ered by the Conference and will be taken 


notice of 


up by the senior circuit judges with re 
spect to each district within their cir 
cuits. A further 
increase of judicial personnel. 


remedy lies 1 n 


“Second—delay arises because of 


time elapsing between joinder of issue 
(the date on which the final pleading 
is filed) and the earliest date on which 
case can be reached for trial in due 
no attempt to postpone 
it is made by any of the parties thereto. 
Even when measured by this standard 
in 17 districts the trial dockets are in 
In three of them (the District 
the District of 
Michigan, and the Western District of 
Washington), the 
that the time-lag is bet 
and 2 years. A 


J 
the 


course, even 1! 


arrears. 
of Columbia, Eastern 
congestion is so 
severe ween ] 
table annexed to this 
report shows the length of this waiting 
pe riod. This computation, of - course, 
does not include the time consumed in 
the preliminary stages of the case prior 
to joinder of issue. 

“We must not be misled by the state- 
ment that in the other districts the trial 
dockets said to be ‘current.’ All 
that this that after the final 
pleading is filed in any case, the trial 
may be had at the next ensuing term of 


are 
means 1S 


court, if the parties and the court co- 
operate. It does not follow, therefore, 
that in districts 
actually ‘current’ in any true sense, for 
the word ‘current’ not take 
account the time consumed during the 


such the business is 


does into 
preliminary period before the case is in 
shape for trial or the time lost between 
the time when a case may theoretically 
be tried and the time when it is actually 
tried; nor does it make any allowance 





for the fact that in many divisions and 
at many places of holding court, terms 
are convened but once or twice a year. 
The interval elapsing between terms of 
court may alone account for a delay of 
as much as a year between the time the 
case is in shape for trial and the earliest 
date upon which it can actually be 
heard. That this is an important factor 
may be deduced fr the fact that ses 
sions of the United States District 
Courts are held at 376 different places 
At 115 of these places there only 
one term a year, le at 242 of the 
there are only two terms annually \t 
only 19 places are there more than two 
terms a year. Ingenious 1 are 
frequently able to postpone actual trial 
despite the utmost efforts of adversary 
parties to bring matters to a hearing 
Overworked judges are at a disadvan 
tage in their efforts to drive forward 
the business of the courts. 

“The existence of actual delay even 
in districts where the trial dockets are 
reported to be in a le current 
condition is conclusivel | nstrated 
by the large number of pending cases 
hat were filed more than 2 years ago 
and are still undisposed of.1 For ex 


ample, in New Jer ey and in the west 


ern district of Wisconsin over 60 per 
cent of the pending case are more than 
2 years old, while in the northern dis 
trict of Indiana and in the southern 
district of Illinois this is true of 59 
per cent of the pending cases In Dela 
ware this is true of over 46 per cent of 
the cases; in Vermont of over 42 pet 
cent; in the western district of Mis 
souri of over 39 per cent; in Kansas of 
over 37 per cent; in the southern dis 
trict of Alabama of over 32 per cent 
Yet, in all of these districts the trial 


dockets are reported as being in a so 


called ‘current’ state 


“Third—delay arises out of the inter- 
vals frequently elapsing between the 
final submission of a matter for judi- 
cial decision and the date upon which a 
decision is rendered Some of the 
judges have called attention to this un- 


fortunate situation and have asserted 
that the volume of 


them is so 


business confronting 
d the time 
which they are not actually sitting on 
the bench is so limited that do 
not have adequate « study 


the 


great at during 
they 
ypportunity to 


1ec1isions. 


cases Or 


! 


prepare tl 
The report states that the situation, 

inconsistent 
effi- 
remain until we 


as depicted, is mani 
with 
ciency, and that it will 
make shift to remedy th 
which have created it. The 


any sound idea of judicial 


conditions 


fault “does 


l These computations were made as 


of September 30, 19 
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not lie with individual judges. Almost 
without exception they are conscientious 
and hard-working.” The defects are 
in the syste1 nd are due to (a) an 
insufficient personnel, (b) a tolerance 
of technicalitic nd lack of a unified 
simple and < erent system ot proce 
dure, and | k of efficient admin- 
istrative metl 

Referring to the first of these defects, 
the report states that the Attorney Gen 
eral not only 1 irds the recommenda 
tions by the | cial Conference for ad 
ditional judges! as “ample justified,” 
but will be gl to submit to the ap 
propriate of the Congress 
data bearing upon the propriety and 
wisdom of still further increases, as 
follows (one \ late Justice for the 
United States Court of Appeals for the 
District of ( bia, one District Judge 
for easter t western districts of 
\rkansas, o1 strict Judge for the 
northern d f California, one Dis 
trict Judge for the southern district of 
Florida or j the northern and 
southern district f Florida, one Dis 
trict Judg orthern district of 
Illinois, one District Judge for the dis 
trict oft Ma husetts, one District 
Judge for the ¢ trict of New Jersey, 
one District Judge for the southern dis- 
trict of New rk, one District Judge 
for the eastern district of Pennsylvania, 
one District Judge for the eastern, mid 
dle and western districts of Tennessee, 
cne District Judge for the western dis 
trict of \ 

As t the ( I defect, the report 
states that tinct progress has been 
made in the matter of eliminating tech- 
nicalities and coordinating the rules 
of practice ference is made to the 
Attorney Get support of the pro- 
cedural refort hich has just been ac 
complished by the Supreme Court. The 
report then takes up the need for a 
better machinery for administration of 
the courts in part 

An effi administrative ma 
chinet essary in the courts as 
it is in other branches of Government 
and in private enterprise. Individual 
judges must necessity confine their 
time and energy principally to the trans- 
action of judicial business. The senior 
circuit judges are occupied with their 
judicial labors and can give but scant 


time to the perf ance of administra- 


tive duties conference of senior 


circuit judges meets but once a year and 


continues in session only three days. 
It performs a valuable and useful func- 
tion, but obviously it does not and can- 
not act as a ntinuous administrative 
body It is highly desirable that pro- 


vision be made for a permanent admin 
istrative officer, with adequate assis- 
tance, to devote his entire time to super- 


vision of the administrative side of the 
courts; to studying and suggesting im- 
provements in the matter of handling 
dockets ; to assembling data and keeping 
abreast of the needs of the various dis- 
tricts for temporary assistance; and to 
ascertaining what judges are available 
for such assignments, as well as _ per- 
forming other incidental functions. 
Such an officer should be appointed by 
the Supreme Court and act under the 
supervision of the Chief Justice. It is 
interesting to note that the appointment 
of an officer of this kind was recom- 
mended in England in January, 1936, 
in a Report of the Royal Commission 


on the Despatch of Business at Com- 
mon Law. 

“I believe, too, that there is some- 
thing inherently illogical in the present 
system of having the budget and expen- 
ditures of the courts and the individual 
judges under the jurisdiction of the 
Department of Justice. The courts 
should be an independent, coordinate 
branch of the Government in every 
proper sense of the term. 

“Accordingly, I recommend legisla- 
tion that would provide for the creation 
and maintenance of such an adminis- 
trative system under the control and 
direction of the Supreme Court.” 


Washington Letter —Retirement of Associate Justice 

Sutherland and Appointment and Confirmation of Solic- 

itor General Reed As His Successor—Bill for Additional 
Federal Judges—Propriety of Judicial Conduct, Etc. 


January 25, 1938 
Justice Sutherland Retires 


HE retirement of Justice George 

Sutherland after more than fifteen 
years’ service on the Supreme Court 
indicates the closing of the career of a 
very distinguished American jurist. His 
services to the nation, even before be- 
coming a member of the highest court, 
were noteworthy. He was born in 
Buckinghamshire, England, and _ re- 
ceived his academic education in Utah, 
where he practiced law for many years. 
He was a member of Utah's first state 
legislature. 

From 1901 to 1903 he was a member 
of the United States House of Repre- 
sentatives but declined renomination. 
He served twelve years in the Senate, 
from 1905 to 1917. He was President 
of the American Bar Association, 1916- 
17; and, in respect to the period of 
service, is the senior living former Pres- 
ident of the Association. His law course 
was at the University of Michigan and 
he was awarded honorary degrees from 
a number of Universities. Upon his ap- 
pointment to the Supreme Court, he 
was immediately confirmed by the Sen- 
ate and entered upon the duties of his 
office October 2, 1922. 


Hon. Stanley Reed Appointed to 
Supreme Court 


The prompt confirmation of Solici- 
tor General Stanley F. Reed, following 
his nomination to fill the position left 
on the Supreme Court by the retire- 
ment of Associate Justice Sutherland, 
will stand as a recognition of the high 
esteem in which he is held both by his 
friends and by his political opponents. 
A committee hearing was held but no 


objections were raised. The subcom 
mittee and also the Senate Judiciary 
Committee returned unanimously favor- 
able reports. His recent victories in 
prominent Supreme Court battles are 
too well known to need recapitulation 
here. It is sufficient to note that he is 
credited with winning seven out of nine 
major cases. 

Justice Stanley Reed was born in Ma- 
son County, Kentucky, December 31, 
1884. He received his academic edu 
cation at Yale, being graduated as a 
member of the class of 1906, and was a 
winner of the Bennett Prize for Ameri 
can History. He studied law at the 
University of Virginia and at Colum- 
bia, and also studied at the University 
of Paris in 1909-10. He was in the 
general practice in Kentucky from 1909- 
1929, during which time he had a wide 
experience in farm cooperatives, labor 
legislation, banking and corporations. 
He took part in the organization of and 
acted as counsel for the Burley To- 
bacco Growers Cooperative Association, 
which covered five states, from 1920 to 
1929. He was a member of the Gen 
eral Assembly of Kentucky from 1912 
1916, where he introduced and spon 
sored a child labor act. 

In 1929 President Hoover called him 
to Washington to be General Counsel 
for the Federal Farm Board, in which 
position he served until 1932. In that 
year he was appointed General Coun- 
sel of the Reconstruction Finance Cor 
poration, continuing in that position 
until March, 1935, when 
Roosevelt appointed him Solicitor Gen 
eral. His successful record in that im- 
portant position is well known. 

Justice Reed has been a member of 
the American Bar Association since 


President 
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1929, and served as a member of the 
House of Delegates of that organiza- 
tion. He is also a member of the Ken- 
tucky State Bar Association, American 
Law Institute, American Legion, Ex 
ecutive Committee of the American Red 
Cross, and of the Federal Board of 
Hospitalization. 

During the past few years he has 
made addresses on constitutional topics 
before the Bar Associations of Ohio, 
Kentucky, Tennessee, Virginia, Mary 
land, New York and Georgia; before 
the Institute of Public Affairs, the 
Chautauqua Institute, National Radio 
Forum, Town Meeting of the Air, and 
in other places. 

A key toa part of his legal philosophy 
is said to lie in these words quoted 
from him: “Experience of the last half 
century has driven us to the realiza- 
tion that, after all, we live in a factual 
world where organized groups, whether 
for production, commerce or propa 
ganda, are too powerful to permit the 
feeble forces of the individual to sur 
vive. . . . Regretfully but inevitably 





we must adjust our lives and our Gov- 
ernment to modern needs and find, in a 
Constitution written for a simpler era, 
guidance for the problems of our pres- 


ent age.” 
Changing Amendment Procedure 


The question of changing the method 
of amending the Constitution is brought 
to the front at this time by hearings 
on January 26th before a subcommittee 
of the Senate Judiciary Committee on 
Senate Joint Resolution 134, introduced 
in April, 1937, by Senator Norris. The 
subcommittee consists of Senators Nor- 
ris, of Nebraska; Hatch, of New Mex- 
ico; Pittman, of Nevada; Connally, of 
Texas, and Austin, of Vermont. 

According to its title, the resolution 
is proposing an amendment to the Con- 
stitution of the United States relative 
to the ratification of constitutional 
amendments by popular vote. If it 
should be adopted, constitutional amend- 
ments not only would be passed upon 
by the states through a plebiscite but 
would require approval of only 32 states, 


Harris & Ewing. 


ASSOCIATE JUSTICE GEORGE SUTHERLAND, RETIRED 


or two-thirds, instead of 36, or three- 
fourths of the states, as now, in order 
to be ratified. 


Extension of F. T. C.’s Authority 


There is a prospect that the authority 
of the Federal Trade Commission will 


be extended t 
practices involved in interstate com- 
merce, instead of merely where such 
practices have to do with competition 
When S. 1077 was before the House, 
where it passed with certain amend 
ments, Representative Crosser, of Ohio, 
in explaining the addition of the words 
“unfair trade practices,” 
whether there is competition involved, 
stated that “There may be a monopoly 
ot the worst kind which involves no 


regardless of 


competition whatsoever, yet the law as 
it stands today would not allow the 
Federal Trade Commission to make an 
investigation and stop those practices 
which are admittedly not in the public 
interest.” 

This bill to amend the act creating 
the Federal Trade Commission and to 
define its powers was laid before the 
Senate, in the form amended by the 
House, by Senator Wheeler during the 
filibuster on the anti-lynching bill; and 
then, apparently for tactical or proce- 
dural reasons, was withdrawn by him 
with the suggestion that he would bring 
it up later. While thus temporarily be- 
fore the Senate, it met the resistance 
of Senator Copeland because, he con- 
tended, it would conflict with his Food 
and Drug Bill in respect to which he 
believes control of advertising should be 
in the Food and Drug Administration 
of the Department of Agriculture. At 
the present time jurisdiction of the Food 
and Drug Administration is limited to 
matters of labeling and adulteration. 
While the Federal Trade Commission 
heretofore has not had authority except 
where competition was involved, never 
theless it will be recalled that the Su 
preme Court ruled it was not necessary 
to show actual deception of a competitor 
but that it was sufficient if the practice 
was misleading the public. 


Would Codify Revenue Laws 


The first recommendation of the sub 
committee of the Committee on Ways 
and Means of the House of Representa 
tives in respect to current internal rev 
enue legislation is that the laws thereon 
be codified. The subcommittee, in its 
report to the Committee, mentioned re- 
cent editions of the revenue laws, con- 
cluding with that of 1933 which, with 
certain modifications, was substituted 
for title 26 of the United States Code 
which in its present form is only prima 
facie law and, not being absolute law 
cannot be relied upon, making it “still 
necessary to go to the many volumes 
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of these taxes which produce somewhat 
than $25,000,000. 
“that it will 
additional excise taxes in the next 


more It was hoped 
be possible to eliminate 
few 
years as budgetary conditions improve.” 

It was early decided that it would be 
“unwise to accede to the pressure for 
retroactive legislation” since, if a new 
tax program were made effective as of 
January 1, 1937, it would have “an un- 
settling effect upon 
taxpayers had completed their plans in 


business” because 
light of the existing revenue laws. 

It was believed that the rates of taxes 
on small-income corporations properly 
might be lower than those on corpora- 
tions of large income “unless it be de- 
sired to make impractical or impossible 
the use of the corporation by persons 
with incomes of less than $45,000.” 

A special surtax was recommended on 
corporations controlled by small groups 
of individuals. This was justified on 
the ground that individuals whose in- 
comes exceed $57,000 now are charged 





Harris & Ewing 


ASSOCIATE JUSTICE STANLEY F. REED 


an effective rate of tax in excess of 20 
per cent, maximum cor 
porate tax rate now proposed. 


which is the 


There is little to recommend the cap- 
ital stock and excess profits taxes except 
their return of an assured revenue of 
$150,000,000, it having been concluded 
to be undesirable to increase the normal 
corporation tax sufficient to make up 
this amount, after seriously considering 
repeal of the former two taxes. 

Subjects on which later recommenda 
tions may be made to Congress by the 
Treasury Department are methods for 
integrating the Federal and State tax 
ing systems and elimination of 
lapping of taxes in certain instances. 


overt 


Additional Judicial Services 
The bill to effectuate the recommen 
dation of the Judicial Conference, as 
supplemented by the recommendation 
of the Attorney General, was in 
troduced by Senators Ashurst 
(Continued on page 167) 


and 
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THE COURTS DO— 
YOUR OPPONENTS WILL— 


CITE WILLISTON — 
WILLISTON CONTRACTS, REV. ED. Nisicritce 


When only four of the scheduled eight volumes were published they had 
already proved themselves invaluable. The following list of reported de- 
cisions where the New Williston is cited indicates how widely various sections 
of this work are being used by the Courts and attorneys: 


*Chain v. Wilhelm, 84 F.(2d) (C.C.A.4) (1936) citing Secs. 58, 62 

Cartmell Paint & Glass Co. v. Cartmell (Delaware) 186 A. 897 
(1936) citing Secs. 593, 595, 597, 631, quoting Sec. 593 

Scarlett v. Young, (Maryland), 185 A.129. (1936) citing Secs. 47, 49 

Red Star Milling Co., v. Moses, (Mississippi) 169, S. 785 (1936) 
citing Sec. 741 

Holtz, v. Western U. Teleg. Co. (1936) Mass. Advance Sheets 
1405; 3 N.E. (2d) 180 (1936) citing Secs. 27, 94 

Hushion v. McBride, (1936) Mass. Advance Sheets, 2085; 4 N_E., 
(2d) 443 (1936) citing Secs. 281, 283, 287, 288, 289 

Levine v. Blumenthal, 117 N. J. Law 23, 186 A. 457 (1936) citing 
Secs. 103B, 120, 130, 130A, 131 

Griscti v. Mortgage Comm., N. Y. App. D. (2d Dept.) 291 N. Y 
S. 257, N. Y. L. J. Nov. 17, 1936 citing Secs. 631, 632, 647 

Maher v. Randolph, 275 N. Y. Ct. of Appeals, 80, citing Secs. 
554, 557 

National City Bank v. Piluso, N. Y. App. D. (2d Dept.), N. Y. 
L. J., Nov. 7, 1936, citing Sec. 102A 
aihe case of Chain vs. Wilhelm went to the United States Supreme Court 


(57 S. Ct. 394) and the court cited section 1253 (vol. 4) of the revised edition 
of Williston on Contracts, three times in its opinion. 


Baker, Voorhis & Co., 
119 Fulton Street, New York, N. Y. Dept. R. 


Please enter my order for the new edition of WILLISTON ON CONTRACTS, 8 vols., price $85.00. 
Convenient terms may be arranged. 


Name 


Address 
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SUPREME COURT ADOPTS RULES FOR CIVIL PRO- 
CEDURE IN FEDERAL DISTRICT COURTS 


Great Task Accomplished through Enthusiastic Cooperation of Bench and Bar of Entire Coun- 


Ty -( ‘ourt "Ss Bi Id | Jecision 


to Deal with Entire Problem and to Unite Rules for Cases in Equity 


with Those for Actions at Law, So as to Provide One l'orm of Civil Procedure for Both, Stirs 


Imagination of Profession 


and Stamps Undertaking as Great Reform—Advisory Committee 


Appointed to Assist Court Labors over Two Years to Perfect Draft in Light of All Available 


Suggestions from Bench and Bar—Rules Transmitted to Congress by Attorney General Cum- 


mings to Whose Powerful Support the Passage of Favorable Legislation in 1934 Was Largely 


Due—Successful Culmination of Movement Instituted by American Bar Association in 1912— 


Brief History of Its Long Years of Struggle for Procedural Reform. 


HE Supreme Court of the United States, proceed- 

ing under authority of the Act of Congress approved 

June 19, 1934, has adopted and transmitted to the 
Attorney General the rules to govern civil procedure 
in the District Courts of the United States. On Janu- 
ary 3 the Atorney General transmitted them to Con- 
gress, where they were referred to the Judiciary Com- 
mittees of the Senate and House. 

The rules were drafted with the assistance of an 
Advisory Committee and with the enthusiastic coopera- 
tion of the Bench and Bar. No such instance of the 
cooperation of a whole profession in an undertaking 
of this kind is afforded by the history of this or any 
other country \nd the reason for that whole-hearted 
and enthusiastic cooperation is largely found in the 
bold fashion in which the Supreme Court met the sit- 
uation. It did confine itself to the more limited 
authority contained in Section 1 of the Act but grap- 
pled decisively with the whole problem. It announced 
unite the rules for cases in equity with 
those in actions at law, “so as to secure one form of 
civil action and procedure for both,” as authorized in 
Section 2. This bold decision stirred the imaginations 
of men, and made all feel that they were taking a part 
in a magnificent enterprise for procedural reform. 

It was peculiarly appropriate, apart from the pro- 
t, that the rules should be transmitted 
to Congress by the Attorney General. It was unques- 
tionably due to his powerful support that the Act 
was passed and that this great reform in procedure 
was made possible at this time. But behind the At- 


not 


its decision t 


visions of the \ 


torney General’s endorsement and support of the plan 
and its successful realization in the rules just adopted 
there lies a long period of Association effort. This 


en the original committee on Uniform 
appointed, with Thomas W. 
Norfolk, Virginia, as chairman 


began in 1912, w 
Judicial Procedure 
Shelton, of 


was 


A Lesson in Cooperation 


Truly the successful culmination of the long strug- 
gle emphasizes the lessons drawn by Chairman Vander- 
bilt, who presided over the Open Forum discussion of 
the proposed rules at the meeting in Boston in Octo- 
ber, 1936. “The first lesson,” he said, “to be learned 
from the history of the movement is that we should 
never be discouraged in our efforts to promote the 
improvement of justice, and the second is of the ad- 


vantage and the results that may be obtained by whole- 
hearted cooperation. Here we find this work, which 
was initiated by the American Bar Association, carried 
on by cooperation of the Executive Department through 
the Attorney General, carried on by the Legislative De- 
partment through cooperation of the Judiciary Com- 
mittees in Congress, carried on still further through the 
cooperation of the Supreme Court by the appointment 
of a distinguished committee to work on this task, and 
carried on still further by the cooperation in the sev- 
eral Federal circuits and the various districts of the 
United States, with the result that practically every 
lawyer who has had any thought on the subject has 
had an opportunity to be heard.” 

The last phase of the movement began with the adop- 
tion of the Act of 1934. It contained two sections, the 
first authorizing the court te prescribe general rules 
of practice and procedure for civil actions at law in the 
District Courts of the United States and for the Dis 
trict of Columbia, and the second authorizing the Su 
preme Court, in its discretion, to unite the rules for 
cases in equity with those in actions at law so as to 
secure one form of civil action and procedure for both. 
This was followed by an order of the Supreme Court 
announcing that, pursuant to Section 2 of the Act, the 
Court would undertake “the preparation of a unified 
system of general rules for cases in equity and actions 
at law in the district courts of the United States and 
in the Supreme Court of the District of Columbia, so 
as to secure one form of civil action and procedure 
for both classes of cases, while maintaining inviolate 
the right of trial by jury in accordance with the 7th 
amendment of the Constitution of the United States 
and without altering substantive rights.” 


Supreme Court Appoints Advisory Committee 


The order then stated that to assist the Court in 
its undertaking it appointed the following Advisory 
Committee to serve without compensation: William 
D. Mitchell, of New York City, Chairman; Scott M. 
Loftin, of Jacksonville, Florida, President of the Amer- 
ican Bar Association ; George W. Wickersham, of New 
York City, President of the American Law Institute ; 
Wilbur H. Cherry, of Minneapolis, Minnesota, Profes 
sor of Law at the University of Minnesota; Charles E. 
Clark, of New Haven, Connecticut, Dean of the Law 
School of Yale University; Armistead M. Dobie, of 








98 


AMERICAN Bar ASSOCIATION JOURNAI 





University, Virginia, Dean of the Law School of the 
University of Virginia; Robert G. Dodge, of Boston, 


Massachusetts; George Donworth, of Seattle, Wash 
ington; Joseph G. Gamble, of Des Moines, lowa; 
Monte M. Lemann, of New Orleans, Louisiana; Ed 


mund M. Morgan, of Cambridge, Massachusetts, Pro 

fessor of Law at Harvard University; Warren O.ney, 

Jr., of San Francisco, California; Kdson R. Sunder 
| 


land, of Ann Arbor, Michigan, Professor of Law at the 


University of Michigan; Edgar B. Tolman, of Chi 
cago, Illinois, 
The duty of the Advisory Committee was stated 


to be, subject to the instructions of the court, to prepare 
and submit a draft of a unified system of rules as above 
described. This Committee met at Chicago 1n the court 
room of the Circuit Court of Appeals in the Federal 
suilding, on June 20, 1935, and organized and dis 
cussed its method of procedure. From that time until 
the completion of its task in December, 1937, the Com 
mittee was engaged in this important task. 

The first step was to devise a plan which would 
enlist the widest possible cooperation on the part of 
the Bench and Bar of the nation. Local committees 
of the bar were appointed by Federal judges in all the 
districts and suggestions were asked from all lawyers 
who were interested in the subject. The studies of 
the Committee, supplemented by the assistance ren 
dered by the Bench and Bar of the country, resulted 
in the adoption in the following year of a preliminary 
draft, which was submitted t committees for 
further study and suggestions. 


o the 


Preliminary Draft Discussed in “Open Forum”’ 


At the meeting of the American Bar Association 
in Boston in 1936, there was an Open Forum at which 
the proposed rules of civil procedure, as embodied in 
the preliminary draft, were discussed. Hon. William 
D. Mitchell, Chairman of the Committee, pointed out 


that while this draft contained much that was new to 
many, it contained no proposal that had not had an 
actual trial in some jurisdiction. Two great steps 
in advance were assured by the proposed rules: The 


first was the adoption of the principle that rules of 
pleading and practice should be made by the courts and 
not by statute, and the second was the proposed abolition 
of distinctions in forms of pleading and procedure be 
tween actions at law and suits in equity. He then 
took up the draft and pointed out some of the prin- 
cipal difficult problems confronting the Advisory Com- 
mittee, asked the assistance of the Bar, and declared 
that the opportunity now presented itself to the law- 
yers of the country to accomplish a reform in practice 
and procedure that would stand out as an important 
accomplishment of our generation. 

Edgar Bronson Tolman, Secretary of the Advisory 
Committee, after dealing with the historical 
of the procedural reform movement in this country, 
pointed out the principles to be observed in making 
rules, and Charles E. Clark, Reporter for the Advisory 
Committee, declared that a striking feature of the new 
Federal rules is that this reform of law administration 
was initiated and is on its way to completion 
through the organized efforts of the lawyers themselves. 


aspects 


now 


Further Meetings of Advisory Committee Consider 
Suggestions 


Further meetings of the Advisory Committee were 
held later at which the many suggestions from com 
mittees and others were given due consideration and 
embodied in a draft. This revised draft 


further was 


presenied to the Supreme Court in April, 1937, and 
later formed the subject of another Open Forum at 
the annual meeting at Kansas City. Chairman Mitchell 
there announced that the draft had been submitted to 
the Supreme Court and distributed to the bar. The 
Advisory Committee, he said, would ho.d a 
around November 1, at which it would prepare a sup 
plementary report to the Court such 
changes in the draft of April, 1937, as might be agreed 
on, in the light of suggestions from the Bench and 
Bar and as a result of the Committee’s efforts to im- 
prove the draft. He pointed out that the next thirty 
days offered the last chance for members of the pro 
fession to submit suggestions as to the the 
rules—an opportunity of which the profession proceeded 
to avail itself, as subsequent events showed 
tary Edgar B. Tolman, at the same Open Forum, spoke 
of the origin of the conformity idea, its development, 
the failure of that experiment and the 
evils resulting from it, and Charles E. Clark, Reporter 
for the Advisory Committee, spoke of the underlying 
philosophy embodied in some of the basic provisions 
of the new procedure—particularly those dealing with 
generality of allegation and the free joinder of claims 
and parties. 

The program for the final 
vistory Committee, as indicated by Ch 
was duly carried out, various changes 
in December the result was submitted to the Supreme 
Court. After further consideration the Court, on De- 
he Attorney Gen 


meeting 


recommending 


forms of 


»ecre- 


cure for the 


the Ad- 
airman Mitchell, 


were made and 


activities of 





cember 20, transmitted the rules to tl 


eral with the request to report them to Congress at the 


beginning of the regular session in January, as pro 
vided in Section 2 of the Act of June 19, 1934. The 
letter of submittal, signed by Chief Justice Hughes, 
stated: “I am requested to state that Mr. Justice 


Brandeis does not approve of the adoption of the ru'es.”’ 
In accordance with this request, Attorney General Cum 
mings transmitted the rules to Congress they 
were received and referred to the Ji ommit 
tees of the House and Senate 


where 


idiciary 


Court Enters Order Expressing Appreciation of 
Committee’s Work 


On January 17, the Court entered an order ex 
pressing its appreciation of the work of the Advisory 
Committee. After reciting the original appointments 
the order stated that “following the George 
W. Wickersham, the Court, on February 17, 1936, ap 
pointed George Wharton Pepper, of Philadelphia, Penn- 
sylvania, in his stead, and Mr. Pepper succeeded Mr 
Wickersham as Vice Chairman ‘7 
It continued : 

“The Committee at once organized and for about 


. " 
le: 
deatn of 


of the Committee. 


two years and a half its members devoted themselves 
to the task assigned them. Apart from the 
the reporter of the Commitee, and of those who gave 
special assistance in drafting, the members served with 


out compensation. They held frequent and protracted 
] 


work of 


meetings and prepared tentative drafts which were 
submitted to Federal Judges, to committees of law 
yers appointed in various Judicial Districts, and to 
associations of the Bar. These drafts had a wide cir 


culation and a large number of lawyers and judges 
availed themselves of the opportunity to offer criticisms 


and suggestions. 


“The Committee submitted its final draft to this 
Court in November last, and the Court after consider 
ing the draft and making such changes as were 
deemed advisable transmitted the rules to the Attor 
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ney Genet f the United States for submission to 
Congress as provided in the statute. The Court is 
informed that the Attorney General submitted the rules 
according opening of the present session of 


ongress 


‘The Court expresses its high appreciation of the 
services of the 1 iembership of the \dvisory Commit- 
tee who at great personal sacrifice have performed a 
most important public duty and by their expert knowl- 
edge and king collaboration have aided the Court 
in the fe ition of a syste of rules designed to 
promote thi iplification of procedure in the Fed- 
eral Courts and thus to increase the efficiency of the 
administt ustice 

‘The Court directs that this expression be spread 

pon the ] 1 of the Court and that a copy be sent 
to each member of the Committee.”’ 

The Long Years Before the Final Triumph 

\ll_ this the story of ultimate triumph, but the 
many yeat hich preceded it furnish a record of 
effort no | nspiring \s one looks through the Re- 


ports of tl erican Bar Association from 1912 on, 


the struggle to secure a better system of civil proce- 
dure, in the face of difficulties and discouragements, 
runs like a jor them«e Secretary Tolman, in his 
address at 1 Open Forum in Boston, ascribed the 
origin of tl ement in large part to Roscoe Pound 
who, in at lress before the American Bar Associa- 


tion in 1906, raised the “first clear voice” in this coun- 
try to anal the defects in our administration of 
Justice and thus pointed the way to needed reforms. 
In that address Dean Pound particularly pointed out 


the importance of rules of court as a means of deal- 
ing with tuation 

Thomas Shelton, of Norfolk, Virginia, was the 
first chairs the Committee on Uniform Judicial 
Procedure, and he should be named first in the long list 
of those who distinguished themselves by persistent de- 
votion to the great cause. The committee was created 


at the Milv 


S. Gregory At that meeting 


kee meeting, under the presidency of S. 
the Committee on Judi- 


cial Administration and Remedial Procedure reported 


that the Executive Committee, on January 4, 1912, had 
referred to it a resolution presented by Mr. Thomas 
W. Shelto1 [he committee somewhat plaintively in- 


quired wl Executive Committee should refer to 


another « mittee of the Association a matter which 
had been | ht to its own attention. but concluded 
bv stating that it was in favor of the Shelton resolu- 
tion 

The matte { resolution,” it said, 
“Is one I f t importance It is true that Section 
914 of the | sed Statutes has failed to bring about 
any uniformity in proceedings in civil cases It is 
true that uniformity in this respect is most desirable: 
and the inference drawn from the resolutions seems 
to your committee justifiable, namely: That if a com- 
plete uniform system of law, pleading and procedure 
should prevail in the Federal courts—a system care 
fully modeled by the Supreme Court of the United 
States—it would in time induce the several states to 
adapt their own systems of pleading to such model.” 


The Resolution Which Marked the Beginning of 
the Struggle 


The Shelton resolution, which marked the real 
beginning rganized effort to secure the reform 
Was Ss 

W HERI Section 914 of the Revised Statutes has 





THE LATE THOMAS W. SHELTON 


utterly failed to bring about a general uniformity in fed- 
eral and state proceedings in civil cases; and 

“WHEREAS, It is believed that the advantages of state 
remedies can be better obtained by a permanent uniform 
system, with the necessary rules of practice prepared by 
the United States Supreme Court; 

“Now, therefore, be it and it is hereby resolved 

“First: That a complete uniform system of law plead 
ing should prevail in the federal and state courts 

“Second: That a system for use in the federal courts, 
and as a model, with all necessary rules of practice or 
provisions therefor, should be prepared and put into effect 
by the Supreme Court of the United States; 

“Third: That to this end, Sec. 914 and all other con- 
flicting provisions of the Revised Statutes should be re- 
pealed and appropriate statutes enacted: 

“Fourth: That for the purpose of presenting these 
resolutions to Congress and otherwise advocating the 
same in every legitimate manner, there shall be appointed 
a committee of five members to be selected by the Presi 
dent to be known as “The Committee on Uniform Judicial 
Procedure.’ ” 


The report was approved and the following com 
mittee was appointed: Thomas W. Shelton, Norfolk, 
Virginia, Chairman; ]. M. Dickinson, Nashvil'e, Ten- 
William B. Hornblower, New York; Louis 
D. Brandeis, Boston, Massachusetts; Joseph N. Teal, 
Portland, Oregon. The appointments were made by 
Hon. Frank B. Kellogg, who succeeded President 
Gregory, and who from that time on was one of the 
most earnest advocates of the plan. Several years 
later as a Senator he assumed charge of the bill in 
the Senate. 


nesscee ; 


“Clayton Bill” Introduced in Sixty-second Congress 

The bill embodying the idea was prepared with the 
advice and assistance of Judge Henry D. Clayton, 
Chairman of the Judiciary Committee of the House of 
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Representatives, and by him introduced in the Sixty- 
Second Congress on December 2, 1912, as House Bill 
No. 26462. Chairman Shelton reported to the Mon- 
treal meeting, in 1913, that the bill was favorably 
endorsed and supported by ex-President Taft, Vice- 
President Marshall and Attorney General McReynolds, 
over forty of the Governors of States, by the Confer- 
ence of Commissioners on Uniform State Laws, by 
the National Civic Federation, the Executive Commit- 
tee of the American Association of Law Schools, the 
3ar Associations of Massachusetts, Alabama, Oregon, 
Maryland and Mississippi, “and many others.” He 
cited as supporters of the plan among the law teach- 
ers, Dr. Henry Wade Rogers, Dean Roscoe Pound, 
Dean William M. Lile, and Dean William R. Vance. 
Chairman Shelton also stated that the committee had 
been active in setting forth the merits of the bill and 
in urging on Congress the necessity for prompt ac- 
tion. Here follows a note of the unquenchable optim- 
ism which carried Mr. Shelton through so many years 
of struggle and successive disappointments: “It is 
intended that it [the committee] shall continue after 
Congress and the Supreme Court have acted, for the 
useful purpose of bringing about the adoption of the 
new Federal system in their respective States.” 

However, the Chairman was compelled to state 
that the enactment of the bill by the Sixty-second Con- 
gress had been frustrated by an impeachment pro- 
ceeding (Judge Archbald) which took up the greater 
part of the time and thought of the Judiciary Commit- 
tee of the House, so that Congress adjourned March 
4, 1913, without even a hearing before that Commit- 
tee. But promptly on convening of the extra session, 
he went on, on April 10, 1913, Judge Clayton again 
introduced the measure as House Bill 133 and Sen- 
ator Charles H. Culberson, Chairman of the Senate 
Judiciary Committee, introduced the measure in that 
body. “The history of the extra session of Congress 
and its devotion to two prominent issues being fresh 
in mind, it is hardly necessary to make explanation 
or apology for lack of success.” 


Still Cherishing “the Unalterable Hope” 


Again the optimistic note in the same report. The 
Chairman stated that arrangements had been per- 
fected for introduction of the bill immediately on re- 
convening of the next session and for a hearing by 
the two Judiciary Committees immediately thereafter. 
It could easily become a law before the adjournment 
for the Christmas holidays, he added, “unless there 
arises some unexpected or unforseen lukewarmness or 
opposition.” And supplementing the written report, 
he said: “I feel sure that with the support the com- 
mittee has received from the President of the United 
States and from the Attorney General and from ex- 
President Taft there will be no difficulty about its pas- 
sage at the next session of Congress.” 

For many years thereafter the record was about 
the same: bright prospects, disappointments, and 
persistence in the face of them. In 1914, according 
to Chairman Shelton’s report, Hon. William Howard 
Taft, Senator Elihu Root, Alton B. Parker, Professor 
DeWitt Andrews, and the Chairman of the Commit- 
tee appeared before the Judiciary Committee of the 
House, which reported unanimously in favor of the 
Clayton bill, but nothing came of it. In 1915 the 
bill was reported by the Judiciary Committee of the 
House, with amendments, and ordered printed—the 
report being unanimously adopted by the Committee. 
The House Bill, offered by Chairman Webb, was 
referred to a special sub-committee of the Senate, 








THE “CLAYTON BILL,” H.B. 26,462, INTRO- 
DUCED IN THE HOUSE BY HON. HENRY 
D. CLAYTON ON DEC, 2, 1912. 


“A BILL 


“To AUTHORIZE THE SUPREME COURT TO PRESCRIBE 
FORMS AND RULES AND GENERALLY TO REGULATE 
PLEADING, PROCEDURE AND PRACTICE ON THE CoM- 
MON Law SIDE OF THE FEDERAL Courts. 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That the Supreme Court shall have 
the power to prescribe, from time to time and in any 
manner, the forms and manner of service of writs 
and all other process ; the mode and manner of fram- 
ing and filing proceedings and pleadings; of giving 
notice and serving process of all kinds; of taking 
and obtaining evidence; drawing up, entering, and 
enrolling orders; and generally to regulate and pre- 
scribe by rule the forms for the entire pleading, prac- 
tice, and procedure to be used in all actions, motions, 
and proceedings at law of whatever nature by the 
district courts of the United States.” 








THE ACT OF JUNE 19, 1934, CH. 651 


Be it enacted . .. That the Supreme Court of the 
United States shall have the power to prescribe, by 
general rules, for the district courts of the United 
States and for the courts of the District of Columbia, 
the forms of process, writs, pleadings, and motions, 
and the practice and procedure in civil actions at 
law. Said rules shall neither abridge, enlarge, nor 
modify the substantive rights of any litigant. They 
shall take effect six months after their promulgation, 
and thereafter all laws in conflict therewith shall be 
of no further force or effect. 

Sec. 2. The court may at any time unite the 
general rules prescribed by it for cases in equity 
with those in actions at law so as to secure one form 
of civil action and procedure for both: Provided, 
however, That in such union of rules the right of 
trial by jury as at common law and declared by the 
seventh amendment to the Constitution shall be pre- 
served to the parties inviolate. Such united rules 
shall not take effect until they shall have been re- 
ported to Congress by the Attorney General at the 
beginning of a regular session thereof and until 
after the close of such session. [Act of June 19, 
1934, c. 651, §§ 1, 2 (48 Stat. 1064), U. S. C. Title 
28, §§ 723b, 723c.] 








composed of Senators O’Gorman and Root of 
New York and Walsh of Montana, and Chairman 
Shelton said there was reason to believe the sub- 
committee would report to the whole committee the 
same day, but “it never has reported.” The name of 
Senator Walsh will be noted as a member of the sub- 
committee and his name occurred quite frequently in 
the reports from that time on, as a strong influence 
in opposition. 


Senator Sutherland of Utah Secures Favorable 
Report 


However Chairman Shelton was not discouraged 
“We have in writing the committal of a majority of 
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the members of the Senate and House. Unless 
there shall again arise in the next Congress that pe- 
culiar thing which is called ‘Senatorial courtesy’ which 
seems able to defeat a majority, the bill is going to 
pass,” he declared. In 1916, at the Chicago meeting, 
the Chairman jubilantly announced that he had re- 
ceived word that since the meeting had been in session 
the Senate had passed the bill, and a subsequent tele- 
gram said the House had done the same thing. But 
the report was a mistake, as the Chairman sadly an- 
nounced in 1917 at the meeting at Saratoga Springs. 
When the Chairman got there | Washington] to a1 
range for the ceremonial signing of the bill, he said, 
“it transpired that the wrong bill had been enacted. 
Although the most earnest efforts were made in that 
behalf, it was then too late to correct the error before 
final adjournment immediately following.” The re- 
port for that year stated that at the second session of 
the Sixty-fourth Congress the bill was favorably re 
ported out of the Senate committee, but “obstructive 
measures on the floor of the Senate, then possible” pre- 
vented its passage before the final adjournment on 
March 4, 1917. This favorable report had been se- 
cured under the leadership of Senator George Suther 
land of Utah. 

In 1918 Chairman Shelton appealed for help in 
Washington to get the bill reported out of the Senate 
Committee and contributed this epigrammatic state 
ment to the literature:of the campaign: ‘‘Somebody 
has asked whether it will interfere with war work. 
The answer is that it will help. Justice as well as 
liberty must prevail in America.” In 1919, still no 
success: “A few hostile members of the Senate Judici- 
ary Committee remained able to prevent a report by 
that body.” However, Hon. Frank B. Kellogg had 
consented to take charge of the bill and do what he 
could to get it passed. In 1920 and 1921 the legis- 
lative situation was unchanged. Senator Richard B. 
Ernst had agreed to become the “patron of the bill,” 
aided by Senators Kellogg, Selden P. Spencer, Miles 
Poindexter and others. In 1922 the situation was 
about the same. Two or three Senators had been able 
to control legislation concerning the matter and had 
absolutely prevented a report from being made from 
the Judiciary Committee of the Senate. The report 
stated that the Executive Committee of the Associa- 
tion, at its mid-winter meeting, had passed a resolu- 
tion requesting the Senate Judiciary Committee to 
make a report on the Kellogg bill, declaring that “it 
was only common justice” that the membership of 
the Senate be given an opportunity to register their 
votes on the same. A hearing was held before a sub- 
committee, at which Senator Walsh opposed the bill 
“because of the inconvenience” a change in pleading 
and procedure would cause to lawyers 


Senators Overwhelmingly Support Bill—in 
Questionnaire 


In 1923 the legislative situation, as far as the 
Judiciary Committee was concerned, was the same 
As to the general body of Senators, a questionnaire 
had been sent out to them and 87 Senators had re 
plied that they were willing to vote for the bill. In 
addition, every Circuit Judge in the United States, 
except three, and all but eight district judges favored 
it. But “personal influence” had been powerful enough 
to suppress the report. The importance of the aid 
of secular press in support of the measure was em 
phasized. In 1924 the Committee recommended that 
such State Bar Associations as have not already done 





committees 


so be respectiully requested to create olalk 
with a central chairman and a member from 
gressional district to cooperate with the committee in 
bringing influence to bear on Senators and 


each con 


Kepresenta- 


tives. Again the value of the support of the secular 
press was emphasized. In 1925, at the Detroit meet- 
ing, the report produced another good epigram: “The 


President can hold a bill but ten days, while a com- 
mittee can hold it forever.” The attitude of the Judi 
ciary Committee should be combated by rig] 
lic resentment, which, however, required organization 
to be effective. In 1926 the original bill 
duced at the session of Congress because Senator Cum- 
mins had recommended a form favorably reported by 
the sub-committee. Section 2 appears in the Cummins’ 
draft, giving the Court authority to combine the rules 
for cases in equity with those in actions in law so as to 
secure one form of civil action and procedure for both 

In 1927 “marked progress” was reported as to 
the last session of Congress. 


' 
iteous pub 


was not intru 


The bill vas eventually 
reported out of the Senate Judiciary Committee, but a 
vote was not reached during the short session 
ommendations for active interest on the part of the 
Bar were renewed, the arguments for the 
iterated, and the appendix giving numerous in 
of the failure of “conformity” and other material which 
had been printed in various previous volumes was re 
peated. In 1928 the committee reported at Seattle that 
the Senate sub-committee of the Judiciary Committe: 
of the Senate had reported favorably on the bill but it 
could not be gotten out of the whole committee. Sena- 
tor Cummins had died and Senator Sackett of Kentucky 
had succeeded him as “patron of the bill.” Senator 
Deneen of Illinois took charge of the bill in the Com 
mittee, and an adverse report finally was made to the 
Senate. Senator Walsh prepared the majority and 
Senator Deneen the minority report, but no action was 
taken by that body. 


Rec 


bill were re 


tance 
StLATICES 


Change of Tactics Adopted by Association 


In 1929 Chairman Shelton withdrew as Chairma 
of the Committee and Nathan William 
Chicago, took his place. The long effort to 


- . : 
ViacChesney, of 


results by general agitation over the country, as well 
as by direct appeals to Senators and Congressmen, had 
been going on for many years and the goal seemed 
as far off as ever. There was no indication that a 
campaign conducted along the lines which had been 


followed would secure better results. It occurred to 


many that the movement was apparently up against 
a stone wall and that perhaps a withdrawal of pres 
sure and cessation of general agitation might improve 
the situation. 

The report in 1930 stated that it seemed wise, 


in view of the present situation in the Senate Judiciary 


Committee to which the matter was referred, as well 
as the present political situation in the Senate, t 
cease to press the bill by general agitation all over 
the country, but to have it introduced, keep in toucl 


with it, put the American Bar Association back of it 
and keep it in the minds of the Senate and the bar, 
so that at an appropriate time, wl 
seemed likely, could 
port added that so far as could be ascertained the likeli 
hood of passage seemed less at this particular 
than ever before. 


en favorable action 


some action be taken The re 


In 1931 Chairman MacChesney reported the death 
of former Chairman Thomas W. Shelton and paid a 
tribute to him for his work. The situation in the 
Senate was still unfavorable for pressing the meas 
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ure. However, the Committee believed “that the sen 
timent over the country in favor of simplified rules 
of practice and procedure everywhere is growing and 
that the proposed authority for the Supreme Court of 
the United States is in line with this movement. It is 
also the belief of your Committee, however, that the 
legislation proposed by 





y your Committee cannot be 
hurried, but that the sentiment in favor of it will grow 
gradually and its adoption came about as a result of a 
changed conviction and if leadership in the 
Senate.” 

In 1932 there was a 
mittee, Hon. George W. 


and he reported a resol 


1 
a change ¢ 


new Chairman of the Com 
McClintic, of West Virginia, 
ition to the meeting at Wash 


ington, D. C., as follows “That in view of the ap 
parent sentiment in the Senate of the United States 
and in the House of Representatives against any bill 
vesting in the Supreme Court of the United States the 


power to prescribe by general rules the practice and 
procedure in actions at law corresponding to the power 
that that court now has on the equity side, in bank 
ruptcy and admiralty, it is recommended that no 
attempt be made by the Association to have such bill 
passed at this time.’ The report added that “some 
members of the Committee, at least, think it better for 
the American Bar Association at this time not to agitate 
or attempt to procure the passage of any affirmative 
legislation, but to exercise all its power to stop legisla 
tion attempting to take away the jurisdiction of the 
federal courts and attempts to limit the f 
federal jurisdiction which courts now have.” 


‘ 


exercise Ol 


the 
No Written Report Filed by Committee in 1933 


This was the last written report filed by the Com- 
mittee on Judicial Procedure, and neither the members 
at large nor those in attendance had any notice what- 
ever of what action would be proposed at the forth 
coming meeting, which happened to be at Grand Rapids. 
At that meeting Chairman McClintic stated that he 
regretted that in the pressure of judicial work he had 
neglected to write a report and have it printed. He 
then stated that he was of the opinion that the Judiciary 
Committee of the Senate was still opposed to the pass 
age of the law and that a large number of the Com 
mittee of the House the same opinion. He 
added that “as far as we know and believe, we do not 
think it is necessary to keep up this special committee 
unless there is more sentiment for it [the bill] than 
I have been able to find mg the States and the 
members of the committees of the two houses.” 


o 
4 
; 


was Ol 


among 

Fur- 
ther on and in conclusion he said, “In my opinion we 
ought to drop this committee and let that question 
alone.” 

It has been erroneously stated in some quarters 
that the American Bar Association by its action there 
abandoned its effort for the adoption of this reform. 
The Association, as a matter of fact, at this meeting 
took no action whatever It had always been cus 
tomary for the committee which 
desired to be continued to contain a recommendation 
to that effect and for the chairman of the committee 
to present this recommendati The chairman pre- 
sented no such recommendation; in fact, called for no 
action whatever and nothing whatever was done at the 
meeting. Chairman Chester I. Long stated that in the 
absence of a motion to continue the committee it would 
lapse and, no such motion being made, the special com 
mittee ceased to exist. 

It is quite safe to say that few of those in attend- 
ance at this particular session realized the situation or, 


report of a special 





if they did, imagined that the failure of a specia 


committee to ask its own continuance the 
Association was abandoning the efforts two decades. 
Those members who were familiar with the methods of 


the organization knew that the Executive Committee 


could easily create another special committee, 
the matter at any moment that the legislative 


] sahyt 7 
No doubt, tot 


reasons, among them the recommendatio 


to press 
situation 
offered possibilities of success. various 
> com- 
mittee reports at the three previous meetings, that 
attempt be t 
there was a general acceptance of the id 
be well to pursue a waiting policy until things began 
better, and under 
seemed no particular reason in continuing the 


made to press the matter “at 


to look those circumstances there 


committee. 


Association Abandoned Its Tactics but Never 


the Plan 
It is worth reiterating for the sake of the record 
that at no time did the Association abandon the plan 


, 
certainly recog 


for which it had struggled so long. It 


nized the situation and abandoned tactics which 


had not been able to achieve results, awaiting a more 





auspicious moment. That moment might have been 
long delayed and it is possible that it might never have 


arrived in the ordinary course of things—though it 1s 
hard to believe this in view of public 
demand for law reform and for the well defined trend 
of such reforms, but it was fortunately unnecessary to 
await the slow course of further pursuasion. By a rare 
streak of good luck, the Attorney General of the United 
States took up the proposal when its fortunes seemed at 
their lowest and with his powerful backing Congress 
passed the needed legislation. 


A Small Part of the Roll of Honor 


ot an insistent 


The list of outstanding men who did their 
the long struggle to achieve the success that has so re 
cently come is too lengthy to be given here. We have al 
ready mentioned Thomas W. Shelton. William Howard 
Taft was preéminent for his energy and devotion to the 
cause. It is interesting at this time to note that it had 
no more vigorous advocate than Senator Sutherland, 
who achieved the seemingly impossible result of actually 
getting the report from the Senate Judiciary Committee. 
Hon. Frank B. Kellogg, who recently pa 
stands out as one of the great protagonists of the 
measure and had charge of it for awhile in the Senate. 
The list includes Presidents of the American Bar Asso 


part in 


ssed away, also 


ciation, outstanding lawyers in all sections, and many 
who enjoyed national fame in the political field. Elihu 


Root and Judge Alton B. Parker advocated it before 
the Judiciary Committee of the House in 1914 and 
secured a unanimous report of that committee in its 
favor. Hon. John M, Dickinson, of Tennessee, was a 
member of the first committee. The then Attorney 
General McReynolds was unwavering in his approval of 
the measure. Hon. Peter W. Meldrim served on the 
committee in 1915; and another former President of the 
Bar Association, Hon. Frederick W. Lehmann, took 
his place on it in 1921. In 1922 Roscoe Pound be 
a member of the Committee and in the following year 








ame 


Samuel Williston’s name appears as a member. These 
are only a few of those who championed the great 
reform. No doubt the reader will be able to supply 
from his own recollection the names of many other 


outstanding members of the Association who did their 
part. 
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UNIVERSITY LEGAL EDUCATION AND THE AMER. 
ICAN BAR 


Close Relation of Our Law Schools to the Bench and Bar—Five Phases of Their Inseparable 


History—The Lost Great Tradition of the Unity of Law and Government Which Character- 


ized First Phase—Today When Growth of Administrative Tribunals Is Recognized as the 


Outstanding Legal Phenomenon of the Twentieth Century, One of the Greatest Needs of the 


Country Is a Leadership Trained in Government and in Law—Duty of the Law Schools to Meet 


This Need—The Litchfield Law School—Langdell and His System—Comparative Method of 


Study of Law—The National Scene Today and Need for Broader and Deeper Training in 
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UR university law schools have never stood apart 
O from the life of the bench and bar in academic 

isolation. It is impossible for us to conceive of 
an American Oxford like the Oxford of Matthew 
Arnold, whispering from her towers the last enchant- 
ments of the Middle Ages. What we may lack in 
charm we have made up in utility. The close relation 
of our law schools to the bench and bar is exemplified 
in the Supreme Court of the United States itself. Con- 
sider the services of James Wilson at Pennsylvania and 
of Joseph Story at Harvard in the early days of the 
Court, and in more recent times of Chief Justice Taft 
at Cincinnati and Yale, and Chief Justice Hughes at 
Cornell, of Justice Holmes at Harvard, of Justice Stone 
at Columbia and of Justice Roberts at Pennsylvania. 
The history of our state courts would afford many 
other illustrious examples, notably Chancellor Kent at 
Columbia and Judge Cooley at Michigan. The number 
of leaders of the bar who have contributed to the work 
of our law schools is legion. Whatever the aim of their 
students may have been, the purpose of these men in 
their work as teachers, often a labor of love, has been 
service to the profession and the public. 

The history of our American law schools and of 
the American bar, for the two are inseparable, has at 
least five phases that seem to me to have significance for 
us today in evaluating the services of our university law 
schools to the American Bar. 


I 


First of all, let me advert to the founding of the 
first law professorship in America. The circumstances 
are not without their meaning for us today. In 1779, 
the American colonies were in the midst of their 
struggle for independence. The surrender of Corn- 
wallis at Yorktown was still two years off. Valley 
Forge was a recent and bitter memory. In this hour of 
despair Thomas Jefferson, then Governor of Virginia, 
gave cogent proof of his convictions as well as of the 
soundness of Edmund Burke’s observations as to the 





American people. Burke. it will be recalled, had main- 

*Delivered at New Orleans at the installation of Rufus 
Carrollton Harris as President of Tulane University of Louisi- 
ana. January 17. 1938, and published concurrently in the Feb- 
ruary number of the Tulane Law Review and the American 
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tained that in the character of the American people a 
love of freedom was the predominating feature which 
marked and distinguished the whole. He had pointed 
out that in no country in the world was the study of law 
so general, referring to the fact that nearly as many 
copies of Blackstone’s Commentaries had been sold in 
America as in England. The profession itself, he said, 
was numerous and powerful and in most of the prov- 
inces it took the lead. To perpetuate this freedom, the 
liberty-loving Jefferson, whose self-written epitaph, you 
will remember, was “Author of the Declaration of 
American Independence, of the Statute of Virginia for 
Religious Freedom, and Father of the University of 
Virginia,” effected the establishment at William and 
Mary College of a Professorship of Law and Police and 
had appointed thereto his old friend and preceptor, 
Chancellor Wythe. Patriot, signer of the Declaration of 
Independence, learned alike in the sources of English 
law and in ancient and Elizabethan literature, and 
given to quoting all of them in his opinions, George 
Wythe was a character of singular purity and sim- 
plicity. John Randolph of Roanoke, never given to 
superfluous praise, characterized him as the incarnation 
of justice. American teachers of law may well be proud 
to trace their professorial lineage to George Wythe. 
And they may be perhaps even a little envious of his 
students, among whom was numbered none other than 
John Marshall. 

It is unfortunate that the word “police” has all 
but lost its abstract meaning of the control and regu- 
lation of a state through the exercise of the constitu- 
tional powers of government. The leaders of the 
Revolutionary period, one and all, recognized that lib- 
erty and freedom could not be separated from law and 
government. They recognized as a first principle that 
law and government were essential to the very exist- 
ence of liberty and freedom, and they had no doubt that 
the study of government was an essential part of the 
study of law. 

This conception of the subject matter of the study 
of law did not originate with them. It dates back to 
the earliest university law schools known to history. 
At Ravenna in the eleventh century, at Bologm 
in the twelfth century under the great Irnerius, anc 
at Padua, students by the thousands from all over Eu- 
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rope, from as far away as England, and even Scotland, 
were studying Roman law, a system of jurisprudence 
which was not then recognized anywhere in Europe. 
But they were not studying an obsolete system of law 
for its own sake. They were pursuing it as a course in 
Political Science, with the very practical object in view 
of becoming counsellors, in competition with the olde 
order of ecclesiastical advisers, not only to kings and 
princes but also to the medieval cities and towns which 
were in the process of winning their freedom. 

It is nothing less than a national misfortune that 
this great tradition of the unity of law and government 
has not persisted. In my day at Columbia, twenty-five 
years or more ago, the brilliant courses in public law 
of John W. Burgess, the greatest political scientist of 
the nineteenth century, of Frank |. Goodnow, the first 
expositor of Administrative Law in any common-law 
country, and of John Bassett Moore, the foremost au- 
thority among us on International Law, were attended 
by a mere handful of students. The law school students 
at the turn of the century either felt exceedingly sure 
of democracy, in which event we must regret their lack 
of perspicacity, or they had their attention focused ex 
clusively on the bar examinations and on their own self- 
advancement—an attitude which is responsible, more 
than any other one cause, for whatever criticism is now 
levelled at the bar. 

Even today, when it is universally recognized that 
the growth of administrative tribunals is the outstand 
ing legal phenomenon of the twentieth century, Admin 
istrative Law is taught in only 56 of the 84 institutions 
belonging to the Association of American Law Schools. 
Moreover, where such courses are given, they are gen 
erally optional or post-graduate and reach only a very 
small percentage of the total number of law students. 
And yet there can be no doubt that one of the greatest 
needs of the country today is leadership trained in 
government and in law It will not do for us to say 
that there is no time for these matters in the law school 
curriculum or that Political Science is taught in the 
colleges. Anyone who has been forced to read of what 
is termed Political Science may well be forgiven for 
inquiring as to whether much of it is either politics or 
science. The plain fact is that Public Law is a phase 
of the study of government Government cannot be 
adequately taught without Public Law, and Public Law 
in turn can only be taught adequately in law schools 
The growth of administrative tribunals, ushering in an 
era of executive justice, has driven us to the point 
where Public Law and Government must be considered 
in the law schools if we are merely to equip our students 
to represent private clients 

But I submit that we cannot afford to rest our 
study of Public Law and Government on any such 
utilitarian basis. If the university law schools of this 
country are to live up to their pretensions of training 
men for the public profession of the law they must 
devote themselves wholeheartedly to the study of the 
fundamental problems of government With a large 
part of four continents of the world governed by force, 
it remains for us to demonstrate that it is still possible 
to govern by reason. The issue is age-old. Over 2500 
vears ago Heraclitus of Esphesus is said to have stated 
it thus: 

“The major problem of human society is to combine that 
degree of liberty without which law is tyranny with that 
degree of law without which liberty becomes license.” 


The problem has never been better phrased. Its 
solution in this era of transition is a challenge to the 
best brains of our law schools. Not only must we 
study, for the problem is intricate and technical, but 


we must also teach, lest we change our form of govern- 
ment in what the late Newton D. Baker once termed a 
fit of absentmindedness. Today, as never before, we 
need a Chancellor Wythe occupying a chair of Law 
and Police in every law school of America 


II 


The second phase of the history of 
Law Schools that arrests our attention centers around 
the Litchfield Law School, founded by Judge Tapping 
Reeve in 1784, five years after Chancellor Wythe began 
his work at William and Mary and two years after the 
close of the Revolutionary War. Before the Revolu 
tion, the Inns of Court, and particularly the Middle 
Temple, had been the training ground of many of our 
best lawyers, including five signers of the Declaration of 
Independence and six members of the Constitutional 
Convention. To some degree, the Litchfield Law 
School supplied the need created by the separation from 
the Mother Country. Judge Reeve and his associate, 
Judge Gould, aspired to teach law as a science, and the 
school had many distinguished graduates in the 49 years 
of its existence, but the instruction was by lectures 
which were taken down by the students at length, and 
the emphasis was primarily on the acquisition of legal 
knowledge. 

It would obviously have been impossible in the 
little town of Litchfield with less than 1500 inhabitants 
to have maintained the traditions of the Inns of Court. 
The Inns of Court depended upon the concentration 
of the bar in the metropolitan area, but in this country 
of course, the lawyers were necessarily 
throughout the thirteen states. Moreover, a young 
country which prided itself on its equalitarian doc 
trines did not afford a congenial soil for all of the 
traditions of the Inns of Court. Patriots of the Jack- 
sonian era might heartily approve Chief Justice For- 
tescue’s observation that neither a sergeant at law not 
a common-law judge ever took off his coif “even in 
the King’s presence, aye, if he be talking with His 
Majesty,” but they insisted, nevertheless, that their 
judges should go hat in hand on the hustings at fre- 
quent intervals if they desired to retain their offices. 
The tradition of a learned profession entitled to stand 
covered before any ruler, Demos included, had no 
chance to prevail in the society that | 


American 


scattered 


believed that all 
men are in all respects equal and that was therefore 
suspicious of any superiority, natural or acquired. Ap 
prenticeship in a law office became the customary avenue 
to admission to the bar, with admirable results if the 
student were fortunate enough to attach himself to a 
real legal scholar, but all too often the apprenticeship 
amounted to little more than a training for the trade of 
scrivener or pettifogger. 

The task of inculcating our law students with the 
ideals of the profession—a profession entitled to stand 
covered in the presence of any ruler—is clearly a part 
of the function of a university law school. I am not 
referring to any mere instruction in the Canons of 
Legal Ethics. I have in mind a study of the history 
of the profession as a living institution, an intimate 
knowledge of the lives and aspirations of the great 
worthies of the bench and bar, an acquaintance with 
the varied work of our bar associations, and, finally, an 
intimate individual relation of each law student with 
some one of the outstanding lawyers of the community 
who will act as his guide, philosopher and friend. It 
is to these personal relations more than any other one 
thing that we may attribute the homogeneous character 
of the English bar and of the bar of Canada. Gradually 
our law schools are coming to recognize the importance 
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ivities, the results of which we cannot even 


of these act 


attempt t recast 
IT] 
In 1870, Charles W. Eliot, great educational 
innovator of the nineteenth century, appointed to the 
deanship of the then moribund Harvard Law School, 


Christopher Columbus Langdell, legal recluse of the 
New York bar, and thereby introduced the methods of 
modern science into university legal education. Lang- 
dell believed that law was a science, that the number 
of legal principles were relatively few, and that these 
principles were to be derived by law students from 
the decisions of the courts themselves, and not from the 
dicta of text writers. 


Emphasis was placed on the acquisition by the 


students of the art of legal reasoning. Legal knowl- 
edge, while important, became secondary. There was 
no uniform system of teaching; the one fixed principle 


the decisions. Some 
others excelled in the 
Students began to take a new in- 
terest in their work as they came to grips with the 
realities of the law instead of some professor’s reflec- 
tion of it in lecture or text book. As a result, genera- 
tion after generation have gone forth from our law 
schools better equipped in the difficult art of legal 
reasoning than the law students of an earlier day. 
this scientific method, moreover, the law 


was the use of original sources 
teachers were great expositors ; 
Socratic method. 


Under 
became not a mere technical study but a genuine train- 
ing in the humanities in the proper sense of the term. 
In stating that “the proper study of mankind is man” 
but paraphrasing the dictum of Terence, “I 
am a man and nothing human is alien to me.” What 
study in the college curriculum could possibly vie 
with the law as a vehicle for the study of man? No 
wonder, therefore, that many a superficial collegian 
coming to law school has felt that for the first time he 
was beginning to acquire the rudiments of a liberal 
education. 

Scientific method, however, in spite of its great 
contributions to legal education has not been without 
its drawbacks. Natural science has developed at an 
unparalleled pace. Before a book on science can be 
published it is often outmoded. Under such circum- 
stances, a tentative attitude toward all scientific knowl- 
edge is but natural. The effect of this attitude on the 
social sciences and on the law in particular has been 


Pe ype was 


peculiarly unsettling. Law is designed to prescribe 
rules of human conduct. Under the orthodox theory 
of the common law its principles were supposed to be 


universal, eternal and immutable. How can one be 
expected to obey a rule of conduct when the principle 
on which it is based is but tentatively accepted? May 
not advancing science any day destroy the principle? 
Is it not natural, therefore, for people to query, why 
obey such a rule? We do not have the same attitude 
toward an advance in natural science simply because 
we do not regard our knowledge of the underlying prin- 
ciples of natural science as universal, eternal and 
immutable. As Alfred North Whitehead puts it, “We 


do not go about saying that there is another defeat for 
science, because its old ideas have been abandoned. 
We know that another step of scientific insight has 


been gained.” Manifestly, we must apply to the study 
of law the objective standards of natural science. 

Law, under the scientific method, has another 
burden as compared with the natural sciences. It has 
to deal with legislation Legislation is designed to 
express the will of the state through the chosen repre- 
sentatives the people. It lacks the logical form of 


the decisions of our courts. It is often emotional in 
its content, reflecting the passing state of popular opin- 
ion. It frequently clashes, particularly in periods of 
transition, with the preconceived notions of the bar. 
The result has been an unfortunate tendency of law 
teachers as well as of judges and lawyers to minimize 
the importance of the statutory law until such time as 
it shall have been judicially construed. This is pecu- 
liarly unfortunate in a period when statute law is 
making great inroads on the field of the common law. 
Clearly, one of the present needs of legal education is a 
technique for the study of legislation which will do for 
the study of our statute law what the case system has 
done for our judge-made law. All too much of our 
legislation has been haphazard in scope and inept in 
form. There is great need not only for expert drafts- 
manship of statutory law but also for an intelligent 
comprehension of our social and economic problems 
which must necessarily precede any efforts at drafts- 
manship. Many statutes today give to administrative 
bodies the right to promulgate subordinate legislation 
usually termed regulations. The quantity of such 
regulations cannot now be estimated; the quality we 
know is frequently affected by the haste with which 
they are prepared, the uncertainty as to the aims to 
be achieved and a lack of skill in expert draftsmanship. 
Here is a very broad field of activity which should enlist 
the attention of our law schools. 

The case system of law teaching, furthermore, has 
doubtless been too confining. It has had a tendency 
to neglect the discipline of the other social sciences. 
Many reasons may be pleaded in confession and avoid- 
ance. Case study of itself is a sufficiently arduous task 
for even the best students. They are presumed to know 
the principles of the social sciences—a presumption that 
is all too frequently readily rebuttable. And then there 
are the obvious limitations of time and the countless 
demands on an already overcrowded curriculum. Still 
the fact remains that the courts do avail themselves of 
the teaching of the social sciences in deciding cases. 
Lawyers must be prepared to aid the courts in order 
to protect their clients. It therefore follows, does it 
not, that our universities must not teach law as a thing 
apart, but as one of the social sciences, influenced and 
buttressed by the disciplines and principles of that 
advancing sphere of knowledge. 

Our law schools generally in the use of the case 
system, moreover, have given a one-sided education. 
As I have already observed, they have stressed private 
law at the expense of public law and government. They 
have emphasized substantive law to the neglect of pro- 
cedural law. They have dwelt on judicial decisions at 
the expense of statute law. The results of these ten- 
dencies over the years have been far-reaching. May 
there not be a casual connection, for example, between 
the neglect of criminal law in our law schools and the 
breakdown in the administration of the criminal law 
generally? Again, may not the fact that the practical 
legislators realize the existence of such a breakdown 
be responsible for the creation of many commissions 
and administrative tribunals to effectuate the social 
control that the criminal law has failed to achieve. 

May I cite another example of the effect of these 
tendencies? There can be no doubt that popular criti- 
cism of law and lawyers centers around the law’s 
delays and the technicalities of procedure. By and 
large there has been relatively little criticism of our 
substantive law. If our law schools over the last fifty 
years had cultivated the study of the processes of the 
administration of justice with the same zeal that they 
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technicalities and the 


like processes in the work of the courts, is it not reason- 
able to suppose not only that much of the criticism of 
the law might have been iiieted | but also that the 
swarm of administrative agencies might have been to 


some degree moderated? The American Bar Associa 
hed committees of its 


tion through seven distinguished c¢ 
is now making the 


Section of Judicial Administration 


study of these problems one of the chief activities of the 
year. These committees need, indeed, are entitled to 
the aid of our law schools 

But whatever limitations may have existed in the 


scientific approach to the study of the law or in our 
use of the case method, it still i deniable that Lang 
dell’s contribution to legal fr Mca represents the 
greatest advance that has yet been made in our methods 
of teaching law. 

IV 

The fourth phase of American legal education 
that is of genui ine significance today is the comparative 
method of the study of the law. There is no better 
way of testing one’s insight into a particular system 
of law than by comparing it point by point with another 
system. It cannot be a mere accident that the periods 
of greatest growth in the common law have often co- 
incided with its periods of contact with other systems 
Could Lord Mansfield have introduced the Law Mer- 
chant into the common law if he had not been versed 
in the civil law? Could Justice Story, without similar 
knowledge, have made the contribution he did to the 
conflict of laws? Even Chancellor Kent, whose dis- 
like for the dogmas of the political philosophers of the 
French Revolution was notorious, was a deep student 
of Continental law, particularly in the field of the Law 
Merchant, to the great gain of the generations of law 
students who have had occasion to use his Commen- 
taries. No one can estimate what the common law of 
England owes to the tradition of Oxford and Cam- 
bridge for the teaching of Roman Law for a period of 
several hundred years. In the United States, Tulane 
University has been foremost in its devotion to the 
study of the civil law. In the realm of public law, 
Burgess and Goodnow have made outstanding contribu- 
tions by the use of the comparative method. As the 
progress of science in communication and transporta- 
tion constantly tends to bring the nations of the world 
nearer together, there is bound to be a revival of general 
interest in the comparative study of law, at least for 
advanced students. 

But the place where the comparative method could 
be applied with outstanding results would be in the 
field of procedural law and administration. There is 
no more singular paradox in our law than the freedom 
with which we borrow from each other in the substan- 
tive law, on the one hand, and our refusal to learn from 
our neighbors in matters of procedural law. In the one 
sphere we are free traders ; in the other we have erected 


an insurmountable tariff wall of provincial pride or 
insular indifference 
V 

So much for the law itself and the study of 
law. One cannot look at the national scene today 
without being convinced that the greatest need of our 
profession is a broader and deeper training in the 
humanities and in the arts of civilization. Thomas 
Jefferson recommended to the law students of his 


Ethics, Re- 
until eight, Tech- 


day that they study the Natural Sciences, 


ligion and Natural Law, 


’ 
fre mm dawt 


AMERICAN Bar ASSOCIATION JOURNAL 





nical Law from eight to twelve, General Politics or 
Political Economy from twelve to one, History in the 
afternoon, and Belles Lettres, Criticism, Rhetoric and 
Oratory from dusk until bedtime. No law student of 
today, of course, could be induced to follow Jeffer- 
program, and yet we must remember that his 
course of study produced such men as Madison and 
Monroe. Chancellor Kent, in an autobiographical let 
ter, tells how “from 1788 to 1798 [in other words from 
25th to his 35th year, and of after 
his admission to the bar], I steadily divided the day 
into five portions and allotted them to Greek, Latin, 
law and Business, French and English.” Clearly, such 
cannot be the lot of the lawyer 


a course 
and yet we must 


son’s 


course, long 


rising ) young 
of our day, remember that this 
the regimen that produced the well train ed and gen 
erously stocked intellects that adapted the common law 
and equity of England to the needs of a nation, 
with a skill unsurpassed in any period gf the history of 
the common law. 

To all of these suggestions the plea will be 
that we lack time, but I venture to suggest that lack 
of time is not a sufficient answer to the dangers that 
must inevitably result from untrained leadership. We 
must not only insist on a longer period of preparation 
by the students planning to enter law school, but we 
must pay more attention to the quality and the subject 
matter of their preparation. In doing this we shall 
merely be returning to the best traditions of the Rev 
olutionary period. Warren, in his History of the 
American Bar, cites the minutes of the bar of Massa 
chusetts as to two young men who were candidates 
for admission as students in 1784 who were “well 
versed in Latin and English classics, yet that a course 
of study in mathematics, in ethics, logic and meta- 
physics was necessary previous to their admission as 
students; voted unanimously that such admission be 
suspended.” In 1778 the minutes recite that another 
applicant was good in Latin but “he has paid no at- 
tention to Greek and has not yet been sufficiently in- 
terested in logic, metaphysics and mathematics. He 
has read some approved writers in history and 
attended considerably to the French language.” 

Latin, Greek, French, English cl: mathemat- 
ics, logic, ethics, metaphysics—I hesitate to think what 
would happen to the enrollment in our law schools if 
these fatal, cabalistic words were whispered to the ap- 
plicants for admission. And yet, aa can doubt that 
the need for just such training and knowledge is greater 
today than it was in the simple social order of the 
Revolutionary era. The problem is one which every 
university head and every law executive may 
well ponder. We must give our thought to the pre- 
legal curriculum. We must avail ourselves of the op- 
portunities of our long vacation periods. It is dur- 
ing the long vacation that most of the students of Ox- 
ford and Cambridge do their reading, and there is no 
reason why, with all of the demands that there are 
upon the law schools in preparing men for the pro- 
fession, we should not have long ago likewise availed 
ourselves of the wasted quarter of the And, 
finally, and most important of all, must make our 
students realize that graduation from college and from 
law school simply mark the beginning for them, as for 
Kent and Story, of a life dedicated to study and thought 
as well as to practice. 

Having said all of this, 
viction that nowhere in our American educational 
tem is effective work being done than in our 

(Continued on page 112) 
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In This Period of Constant Expansion of Government Activities the Prime Need Is to Develop 


Methods of Securing and Supplying Civil Officers Who Will Be as Competent and Disinter- 


ested in Performing Complex Civil Tasks as Are Graduates of West Point and Annapolis in 


Their Special Fields, and to Give Them Assured Careers and Tenures—Better Methods for 


Reviewing and Correcting Arbitrary Action on Part of Government Officials Also Very Im- 


portant—Immense Scope of Activities of Federal Agencies Today—Rights of the Citizens under 
Impact of All This Power, etc.* 


By ArtTHuR A. BALLANTINE 
Member of the New York Bar 


HATEVER the turn of events, the activities of 
WV the Federal Government are likely to continue 

to be more extensive and intensive than would 
have been thought possible ten years ago. The object 
of the greater intervention of Government in business 
is to secure a more abundant production and better 
distribution. 

That object cannot be furthered unless methods 
are worked out for greatly improving the quality of 
Government service. Shabby Government service sim- 
ply will not help. Providing better methods for re- 
viewing and correcting arbitrary action on the part 
of Government officials has come to be very important 
but is not the main point. 

The great point today is to develop methods of 
securing and supplying civil officers who will be as 
competent and disinterested in performing complex 
civil tasks as are the graduates of West Point and 
Annapolis in their specialized fields, and giving to them 
assured careers and tenures. Service of that character, 
now neglected, would go far to establish that coopera- 
tion between business and Government to which we 
are looking for recovery and progress. 

Most people do not realize what Federal agencies 
are doing today. Some two weeks ago, after an air- 
plane crash, the Federal Bureau of Air Commerce or- 
dered an air transportation company to ground an en- 
tire fleet of planes.’ Last month the National Bitumi- 
nous Coal Commission established minimum prices for 
all bituminous coal produced in the entire country.? On 
certain classes of coal prices were fixed at higher fig- 
ures than those proposed by the industry itself. At 
the same time, Governor Earle is attacking monopo- 
listic practices in the much afflicted anthracite industry. 

It was recently announced that the Federal Power 
Commission had denied authority to a private power 
company to issue bonds and notes to refund maturing 
indebtedness and that as a consequence the company 
had had to file a petition for reorganization.* The Se- 
curities and Exchange Commission may and does deny 





*Paper read at the Sixty-first Annual Meeting of the New 
York Bar Association, New York City, January 21, 1938. Mr. 
Ballantine is a member of the firm of Root, Clark, Buckner and 
Ballantine, New York City. 
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2. C. C. H. Trade Regulation Service, Volume 1, pp. 
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New York Times, December 1, 1937, p. 17. 
4. New York Times, December 31, 1937, p. 19. 


the right to market and issue securities and may order 
a broker or firm to cease business.® 

The National Labor Relations Board recently or- 
dered a great motor company to desist from putting 
out alleged anti-union statements, presumably made in 
the honest belief that it was not in the employee’s in- 
terest to join the union. Last March that Board or- 
dered a large industrial concern to offer to re-hire 
nearly 4,000 employees who were said to have lost 
their jobs through a strike alleged to have been caused 
by unwarranted refusal to deal with the union.’ The 
Federal Reserve Board fixes the maximum amount 
that can be borrowed from banks or brokers on stocks. 

Power to make orders controlling business opera- 
tions may be made much more extensive. The Borah- 
O’Mahoney Bill, for licensing corporations engaged in 
interstate and foreign commerce, would confer upon 
the Federal Trade Commission power to regulate in- 
dustry by a license system in any way which the Com- 
mission might think necessary for the manifold pur- 
poses of the bill, including the “enlargement of pur- 
chasing power.”* Revocation of a license would, of 
course, be a death sentence for the enterprise. It has 
been well said: 

“The license system is the most drastic and bureau- 
cratic of all powers of regulation, and the individuals sub- 
ject to it have the most need of safeguards.’ 

We have traveled far indeed from the ideas of 
earlier days. Then the legislative body was supposed 
to lay down rules of conduct in general terms applic- 
able to all alike: the citizen or his lawyer could inter- 
pret the rules, and if he failed or transgressed he could 
be prosecuted by the law enforcement officers and tried 
in a strictly disinterested tribunal. 

It was that regime of general rules and limited 
powers that furnished the background for the classical 
idea of the separation of powers—legislative, execu- 
tive and judicial. That separation was believed to be 
essential to liberty. That idea, in utter contrast to the 
practices of autocratic governments, is by no means 





5. 48 Stat. 79; 48 Stat. 895 as amended by 49 Stat. 1377- 
1378: cf. New York Times, December 18, 1937, p. 27. 
C. C. H. Labor Law Service, Par. 21,633. 
New York Times, March 15, 1937, p. 1. 
S. 3072 (75:2). 
Report of the Special Committee on Administrative 
Law of the American Bar Association for 1936, found in 61 
A. B. A. Rep. 720, at p. 751. 
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dead. In the Humphrey decision in 1934, the Supreme 
Court said: 

“The fundamental necessity of maintaining each of 


vernment entirely free 
direct or indirect, of 
sed and is hardly 


the three general departments 
from control or 
either of the others, has often been stres 
open to serious que tior 


coercive 


ere expressed applies 
yy Montesquieu 
doctrine of the 


The deeply rooted objection 
particularly to that tou 
often referred to as the “father f the 
separation of powers’ 


hed upon 


egislation to know 

how But it could 

not be in worse hands than in those of the person to whon 
| ly been committed.” 


“ee : 
nad already 


“It is the highest masterpiece of 
to place properly the judicial power. 
the executive power! 

In the Federal Government change from the sim 
ple plan admitting the practice of the separation ot 
powers began with the establishment of the Interstate 
Commerce Commission in 1887. When railroad dis 
crimination and forbidden by the Inter 
state Commerce Act, instead of leaving enforcement 
to the Department of Justice, a special commission was 
established to make rules to determine upon violations 
and to bring them to book 

In 1906 the Hepburn Act gave the Interstate 
Commerce Commission power actually to fix rates.** In 
1920 the objective was enlarged from the protection 
of shippers to the promotion of a well organized and 
effective system of railroads.’* The jurisdiction of the 
commission was extended laterally as well to cover oil 
pipe lines'® and motor carriers,’® though jurisdiction 
over telephone and telegraph companies, conferred in 
1910,'7 was in 1934 given to the Federal Communica 
tions Commission."® 

The Interstate Commerce Commission controls the 
activities of the rail carrier at almost every turn. Not 
only does it pass upon all rates, on all securities issues, 
when any can be made, but on most business practices 
The present very depressed state of the railroad indus 
try is not on its face any great argument for the success 
of that control. 

The model of the Interstate Commerce Commis 
sion was followed in 1914 in setting up the Federal 
Trade Commission.22 The Sherman Anti-Trust Act 
was a statute of the classic type and left it to the De 
partment of Justice to restrain and punish monopolies 
and combinations in restraint of trade.2° The Federal 
Trade Commission Act created a body to give detailed 
study and regulation to certain trade practices.2* The 
powers of that body have already been greatly enlarged, 
notably in the Robinson-Patman Act of last year, de- 
signed to root out unwarranted discrimination between 
customers.?? 

The Federal Reserve Board, created in 1913,?8 was 
given power of the greatest importance over banking, 
and its functions have subsequently been greatly ex- 
tended. It largely controls interest rates of commer- 


rebates were 








10. See Humphrey's Executor v 
602, 629 (1934). 

11. Op. cit. supra, note 9, at p. 722, 
The Spirit of the Law, Book X, chap. 11 

12. 24 Stat. 379 


United States, 295 U. S 


citing Montesquieu, 


13. 34 Stat. 584, 589 
14. 41 Stat. 474-499 
15. 34 Stat. 584 


16. 49 Stat. 543 
17. 36 Stat. 539, 545 
18. 48 Stat. 1064 
19. 38 Stat. 717 
20. 26 Stat. 209 
21. 38 Stat. 719 
22. 49 Stat. 1526 
23. 38 Stat. 260 
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cial banks, as well as the amount banks may loan upon 
securities and what may be collateral, and what securi- 
ties may form part of the basis for the currency. In 
addition, the Federal Deposit Insurance Corporation 
exercises functions vitally affecting the 
and banking policies.** 


system 


hankinge 
anKING 


The tariff Commission, established in 1930, was 
designed to give flexibility to tariff rates, based upon 
differences in relative costs of production here and 


abroad as found by the Commission.’ 

While the development of new Government agen 
cies was progressing, the power of older agencies was, 
in many cases, greatly increased. 

The Treasury, through the Commissione1 of In- 
ternal Revenue, collects the Federal taxes. In earliet 
days that task did not involve the exercise of very much 
official But when we 
high income taxes and estate taxes, 
plicated transactions and properties, the rulings of the 
Treasury became enormously important 

It was with 1933 that the full development of com 
and agencies began. President Roosevelt 
said in a recent message that they now number over a 
hundred.*® They include, besides those mentioned, such 
great agencies as the Social Security Board, which will 
deal with payments to upwards of thirty million indi- 


discretion. came to have very 


resting up n com 


missions 


viduals and with all employers of eight or more; the 
Maritime Commission, dealing with all shipping; the 
Labor Relations Board, and many others. The Gov- 


ernment agencies also include a very large number of 
proprietary corporations, operating in different fields, 
which the Government owns, after the manner of a 
great holding company. In fact, the President has 
recently been described as the head of the largest hold 
ing company in the world. 

The agencies in the Federal Government have not 
merely multiplied in number but, as we see, they have 
come to exercise powers that are wholly foreign to 
the ideas of the founding fathers. They do more than 
carry out a law, as, for example, make a payment, col- 
lect a tax or construct an improvement. They lay 
down rules actually having the force of law, thus exer- 
cising legislative power. Some of them publish exten 
sive compilations of rulings having such force. They 
also make decisions as to violations, thus exercising 
judicial power. They may revoke licenses or issue 
orders analogous to those issued by courts im injunc- 
tion and other extraordinary proceedings 

When one contemplates this astonishing develop- 
ment of governmental power, there is perhaps a nat- 
ural revolt against it. No doubt it would make Thomas 
Jefferson and Andrew Jackson turn over in their 
graves. We have to recognize that such powers are 
here, and are here in considerable part, at least, be- 
cause problems to be dealt with have become more 
numerous and more complicated than they used to be. 
Treatment of them often requires more flexibility, and 
also more detail than was possible under the old law 
and court system. Perhaps the most that can be hoped 
for is that the methods of extreme power, with the 
dangers they carry, will be used sparingly and intelli- 
gently. 

The question of what becomes of the rights of the 
citizen under the impact of all this power has been care- 
fully considered and discussed by a very able Special 





24. 48 Stat. 168, as amended by 48 Stat. 969 and 49 Stat 
435, 684, 1237. 

25. 46 Stat. 696. 

26. President Roosevelt’s Message to Congress on the 
Reorganization of Executive Departments of the Government, 
January 12, 1937, 81 Cong. Rec. 187 (1937) 
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Committee of the American Bar Association, partic- 
ularly in two notable reports that deserve attention.** 
That Committee has remarked: 

“It is precisely this forbidden commingling of the 
essentially different powers of government in the same 
hands that is today the identifying badge of an admin- 
istrative agency. -° 

The first idea of protection has been to secure ef 
fective legal review of actions by Government agencies 
that may go beyond their powers. As the new prac- 
tices have developed, there has been little systematic 
effort to provide for such review. With respect to some 
types of administrative determinations, there is no sta- 
tutory provision for a judicial review, and none is avail- 
able except by extraordinary methods, such as man- 
damus, injunction or habeas corpus. 

In some cases, judicial review has been very care- 
fully provided. A notable case is that of the review 
of decisions of the Commissioner of Internal Revenue 
by the Board of Tax Appeals, an independent legisla- 
tive tribunal from which appeal lies to the Circuit 
Courts of Appeal. That Board has accomplished an 
extraordinary service. Other cases are the Customs 
Court and the Court of Customs and Patent Appeals.** 

There is a limitation upon the review by the reg- 
ular, or so-called constitutional courts, established 
under Article III of the Constitution, and having life 
tenure, in that the Supreme Court has held that such 
courts cannot review isues of fact, even in controversies 
of a judicial character, if such issues were heard and 
decided in the first instance by an administrative trib- 
unal or agency These decisions are based upon the 
theory that such findings of fact are acts of the exec- 
utive arm of the government, and that the separation 
of powers doctrine woven into the Constitution for- 
bids the review of acts of the executive, except so far 
as questions of law are involved. 

Limitations imposed by this rule are made less 
stringent in reality by the fact that questions of fact 
may be found to be involved in the determination of 
questions of law. Thus, if an administrative tribunal 
in making an order appears to have acted arbitrarily 
in defiance of the evidence, or without the support of 
evidence, or has exercised its power in a wholly un- 
reasonable manner, then the regular courts may review 
the facts found by the administrative court.*' In prac- 
tice, the rule strictly as stated does not appear to be 
followed by the courts, and it may be hoped that this 
tendency will continue. 





27. Op. cit. supra, note 9; Report of the Special Commit- 
tee on Administrative Law for 1937, found in the 1937 Advance 
Program of the American Bar Association, p. 168. For the 
earlier reports of the same Committee see 58 A. B. A. Rep. 
407 (1933); 59 id., 539 (1934); 60 id. 136 (1935). Each of 
these Reports contains numerous citations of authorities which 
bear on the various problems. raised by the Committee's studies. 
Special attention should be called to the Reports of the Presi- 
dent’s Committee on Administrative Management, which was 
transmitted to the Congress on January 12, 1937, and of the 
Senate Special Committee to Investigate Executive Agencies 
of the Government with a view of Coordination, of which Sen- 
ator Byrd was Chairman; as well as to the Reports of The 
Brookings Institution to the Byrd Committee. Also of special 
interest is the Committee on Ministers’ Powers Report (1932), 
Cmd. 4060, in which similar problems which have arisen in 
England are considered. 

28. Op. cit. supra, note 9, at p. 727 

29. For a summary of the diverse methods provided for 


the review of administrative decisions see 58 A. B. A. Rep. 
407, 413-414 (1933) 

30. See of ft. supra, note 9, at p. 729 and authorities 
cited. 

31. See /.C. C. v. Union Pacific R. R. Co., 222 U. S. 541, 


547-548 (1912) 


It is clearly established, however, that a legislative 
court, set up by Congress for the purpose, may review 
decisions of administrative agencies both as to the law 
and facts.** Examples of the use of this power are found 
in the Court of Claims as well as in the Board of Tax 
Appeals. There would be no question about the ex- 
ercise of a similar power by an executive tribunal set 
up within a department. 

For better machinery to protect the citizen from 
abuses by all powerful government agencies, the first 
proposal was for the establishment of a single great 
administrative court with trial and appellate divisions, 
to which would be transferred most of the judicial 
functions now exercised by administrative officers and 
hodies. The principle of that proposal was embodied 
in bills introduced by Senator Logan in the 73rd and 
74th Congresses.** Under the second of these bills, both 
the members and jurisdiction of the Court of Claims, 
the Customs Court, the Court of Customs and Patent 
Appeals, and the Board of Tax Appeals would have 
been immediately transferred to the new court. In 
addition, it was proposed that the new tribunal should 
have jurisdiction over tax claims, over the revocation 
and suspension of licenses, and other regulatory acts. 

This proposal for a single review tribunal was 
originally endorsed by the Special Committee of the 
American Bar Association.** The proposal actually died 
in committee in the 74th Congress,*® and the Bar Asso- 
ciation Committee has now abandoned the principle.* 
One of the important reasons for the change was the 
opinion, widely held, that the courts or tribunals which 
would have been merged into the new court are func- 
tioning so satisfactorily as they stand that they should 
not be disturbed. 

A different plan, advocated by the Special Com- 
mittee in its 1937 report, is for diversified review in 
each of the executive departments.*’ Under this plan, 
each department or agency would be required to set 
up as many intra-departmental boards as would be re- 
quired to handle satisfactorily appeals on both the law 
and the facts, taken by aggrieved persons from the 
decisions of administrative officers within the depart- 
ments. 

The members of these boards of review would be 
appointed from personnel of the departments and, when 
not engaged in judicial work, would perform other 
duties. The idea is that this would serve the double 
purpose of keeping the members in touch with prac- 
tical affairs and help to keep appointments within the 
career service. All such boards would be required to 
make written records, written findings of fact, and give 
written decisions from which appeal could be taken to 
the regular courts. 

This proposal would leave such independent boards 
and commissions, as the Board of Tax Appeals, the 
Customs Court, the Court of Customs and Patent Ap- 
peals, the Federal Trade Commission, and the like, as 
they stand. It does not endeavor to provide an imme- 
diate cure for all evils in the present system, but would 
attempt to assure a quick, uniform, inexpensive and 
elastic review, with a definite right of appeal. Such a 
system would have decided advantages in the way of 
flexibility and would not be so likely to hamper the 





32. See Federal Radio Commission v. General Electric 
Company, 281 U. S. 464, 468-469 (1929). 

33. S. 1835 (73:1); S. 3787 and H. R. 12297 (74:2). 

34. Op. cit. supra, note 9. 

35. Id., at p. 759. 

36. 1937 Advance Program of the American Bar Asso- 
ciation, at p. 184. 

37. Id., at pp. 170-173, 199-222, 225. 
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effective performance of functions as a 
rigid external tribunal 

The difficulties of working 
ditions, a satisfactory plan for effective and practicable 
review of administrative a which have led such 
a competent committee to change its mind and to 
recognize that a complete cure cannot be found, em- 
phasize the truth that the real need of this day of greater 
government activity is for a far higher standard of 


government 
out, 


under present con 


tions 


government service. It is strange indeed that in the 
period of greatest expansion of government power the 
development has been along the line of lowering the 


standard of service rather than of building it up. 

Thus we find, according to figures recently re- 
leased by the Civil Commission, a marked in 
crease of non-civil appointments. In 1932, 
there were reported in the regular government employ 
a total of 467,161 or 80-8/10% in the classified serv- 
ice, as compared with a total of 532,073, or but 
63-2/10% in 1937. During the same period, the total 
in the unclassified civil service has grown from 111,070 
or 19-2/10% to 309,591, or 36-8/10%.*8 

This development was by no means accidental, as 
in most of the emergency legislation provision was 
made for appointments outside of the civil service. In 
June, 1937, the Civil Service Commission protested 
to the President against the increasing number of bills 
introduced in Congress containing provisions for com- 
plete exemption from the merit system. While the 
President has cautioned Congress against legislation 
disregarding the merit system, and has in general terms 
repeatedly urged its extension, we find that he signed 
the Guffey Coal Bill, which exempted the employees 
from the merit system.*® 

The Special Committee of the American Bar As- 
sociation on Administrative Law, in its last report, most 
wisely urges the actual building up of the merit system 
so that it will cover all non-policy making Federal posts 
which are not now under civil service.*° The develop- 
ment would be to make all appointments to non-policy 
making posts dependent upon qualifications rather than 
affiliations ; to provide compensation and advancement 
commensurate with the service performed; to prevent 
arbitrary removal or decrease in pay, and to make pro 
motions dependent upon merit rather than on contacts. 

Whatever officials are to be appointed to fill re- 
viewing posts, Congress should provide for a tenure 
of office sufficiently long to reduce to a minimum the 
pressure which can be exercised by virtue of the power 
of re-appointment, and should also place careful re 
strictions on the Executive’s power of removal of such 


Service 


service 


officers. Under the decision of the Supreme Court in 
the Humphrey case there would seem to be no bar 
to this. 


The administrative bill for the reorganization of 
executive departments now before Congress seems to 
be likely to result in tearing down the service rather 
than building it up along the lines obviously neces- 
sary.” 

Why abolish the independent Civil Service Com- 
mission as proposed under that bill and vest all powers 
over personnel in a single officer bound to work in 
close harmony with the Executive? 

And why take the great legislative commissions. 
like the Interstate Commerce Commission and the Fed 

28. Id., at p. 177: 54th Annual Report of the U. S. Civil 
Service Commission (1937), p. 83 

39. 50 Stat. 72 

40. Op. cit. supra, note 36, at pp. 168 

41. S. 2970 (75:1). 
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eral Trade Commission, and put them under greater 
domination of the Executive ? 
by no means mere executive bodies: they 
represent the legislative power as well. Thy 


be kept responsible to Congress as well as to the Execu- 


Those commissions are 
necessarily 


should 


its hold over 


tive. And certainly Congress should keey 

the spending power by maintaining a pre-expenditure 
audit under the Comptroller General, or an equivalent 
officer. 


How is the Government to secure an adequate 
supply of trained officials of proper character and 
standards? To insure properly trained military and 
naval officers the Government maintains West Point 
and Annapolis. Circumstances with reference to the 
civil service are undoubtedly different, and while it 
has been proposed that the Government should itself 
establish a corresponding school for civil administra- 
tion,*? it might be wiser to take steps to secure young 
civil officers from existing educational institution, along 
the line so successfully followed in England. Some plan 
for securing greater competence and character in the 
service can be developed if there is a will to do so 

If the Government service comes to be made up in 
large part of highly competent, disinterested and perma- 
nent personnel, not only will there be better and fairer 
decisions in particular cases, but we may achieve the 
shaping of Government policies on firm ground rather 
than on grounds of prejudice and political expediency. 
If the Executive has and uses a proper general staff 
we may not have unwise campaigns in the field of busi 
ness any more than in the military field. 

How far the powers of Government must continue 
to be brought to bear in our daily affairs may be a ques- 
tion. Perhaps the use can be more sparing than we 
now think, but in any case the only sound and protec- 
tive course is to refine and improve the instrument 





42. H.R. 5359 (74:1); H. R. 11,225 (74:2); H. R. 3141 
(75:1) 





UNIVERSITY LEGAL EDUCATION AND THE 
AMERICAN BAR 
(Continued from page 108) 


professional schools and that nowhere in our profes- 
sional schools will you find a higher devotion to truth, 
a greater zeal for learning and service than in our uni- 
versity law schools. If I have dwelt on what appears 
to me to be short-comings, it is not with a desire to 
criticize, but rather to point the way to greater use- 
fulness. Through cooperation over a score of years, 
our university law schools and the American Bar As- 
sociation have revolutionized the of legal 
education and of admission to the bar though much 
still remains to be done. The needs of the time, | 
submit, demand a further advance in the interest of the 
public. Lawyers are thinking as never before of the 
problems of the profession, and of the problems that 
confront a troubled people. I know from visits 
to the bar associations of many states that will 
find the lawyers of the country ready, willing and 
anxious to work with you for a further advance of the 
process of reason, of law, of liberty, of democracy and 
of education against the element of force, of tvranny, of 
hate and of oppression that is now threatening the en- 
tire world. The challenge is clear, and knowing both 
law schools and lawyers as T do, I face the clouded 
future with confidence and with no doubt in my mind 
as to the outcome of the encounter in this country. 
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BOARD OF GOVERNORS HOLD MID-WINTER 
MEETING AT SAVANNAH 





By JosEPH D. STECHER 
Assistant Secretary of the American Bar Association 


HE Board of Governors, meeting at Savannah, 

Georgia, January 24th to 26th, successfully com- 

pleted disposition of the heaviest agenda in years. 
lhe expansion of the normally heavy program for its 
midwinter meeting was due to the fact that for the first 
time it had before it a tentative report from each Sec- 
tion and Committee of the Association outlining the 
work contemplated during the year. Particular atten- 
tion to each report was made possible by the assign- 
ment, prior to the meeting, of a member of the Board 
to review each report and submit his comments. 

Outstanding among a multitude of matters acted 
upon was authorization to print a complete index of 
the American Bar Association Journal from Volume 1 
down to date. The Editor-in-Chief reported that such 
index has been in process of preparation for the past 
year and that it is much in demand among lawyers and 
law teachers everywhere. The index is to be included 
in the 1937 annual report of the Association which will 
soon be off of the press. 


Proposals as to Public Relations Approved 


The Board’s sub-committee on Public Relations 
made a report which was approved. In it attention was 
directed to the activities of many state and local Bar 
Associations in this field, and it was recommended that 
the chairman of the Section on Bar Organization Ac- 
tivities and its committee on Public Relations be re- 
quested to establish and maintain contacts with the 
various state and local committees on the subject and 
to report thereon at the Annual Meeting in Cleveland. 

In accordance with the sub-committee’s further 
recommendations, approval was given to a radio pro- 
gram dealing with the courts, the lawyers and the 
activities of the American Bar Association, if such a 
program can be worked out feasibly; also to the pro- 
posal that facilities be provided to furnish the press 
with accurate information on the Association’s activi- 
ties. The report expressed the conviction that news- 
paper editors are keenly interested in the work being 
done currently in promoting American Citizenship, in 
legal aid for the indigent, in legal clinics, and in the 
broad program for improving the administration of 
justice, and that they will be eager to render assistance 
in matters of such concern to every citizen. 


To Ask President to Proclaim “National Citizen- 
ship” Day 


Having direct bearing on the foregoing, were the 
reports of the committee on American Citizenship and 
the Junior Bar Conference, who are working together 
upon a broad program of public education on Govern- 
mental problems. (A.B.A. Journal Dec. 1937 page 
920). Approval was given to the request that the 
committee be authorized to invite the President of the 
United States to issue a proclamation designating June 
21, 1938 as “National Citizenship Day.” This day 
marks the 150th anniversary of the date when the State 


113 


of New Hampshire ratified the Constitution, thereby 
providing the required majority of States necessary tor 
its adoption. A nation-wide radio program is contem- 
plated for Citizenship Day and it is expected that local 
broadcasts in furtherance of the Committee’s program 
will be made in various localities during the year. 


To Investigate Feasibility of Daily Newspaper at 
Annual Meeting 


Also pertinent to relations with the press was the 
adoption of a suggestion that a sub-committee be ap- 
pointed to investigate the feasibility of publishing a 
daily newspaper at the annual meeting to report all 
meetings of the preceding day. It was considered that 
such a publication would not only be very useful to 
those members in attendance but that also it would 
greatly assist representatives of the press in the diffi- 
cult task of accurately reporting the multitude of daily 
meetings. This sub-committee is directed to report at 
the next meeting of the Board. 

Approval was given to the four-point program of 
the Interstate Commission on Crime of the Council 
of State Governments submitted by the Section of 
Criminal Law to the House of Delegates at the Kansas 
City meeting and by it referred to the Board. Such 
approval was expressed in the following resolution: 

“ResoLvep: That the American Bar Association 
hereby goes on record in favor of, and urges the various 
state and local Bar Associations to give their active sup- 
port to, the enactment in every State of the Union of the 
four-point Legislative Program of the Interstate Commis- 
sion on Crime of the Council of State Governments, con- 
sisting of: First, the act for the fresh pursuit of criminals 
across State lines; Second, the revised act for uniform ex- 
tradition; Third, the revised uniform act for the removal 
of out-of-state witnesses; Fourth, the act for the super- 
vision of out-of-State parolees and probationers; and, 
finally, the execution of the Interstate compact under such 
last named act, to the end that our sovereign States may 
actively cooperate to control crime and protect the citizens.” 


Patent Section’s Proposals Approved 


Another matter referred to the Board by the 
House of Delegates involved two proposals of the Sec- 
tion on Patent, Trademark and Copyright Law. Ap- 
proval was given to the Section’s recommendation that 
a Government Committee be created to revise, consoli- 
date and extend the Federal trademark statutes to the 
end that greater security will be given to trademarks, 
deceptions in the sale of goods prevented and our treaty 
obligations carried out. Approval was likewise given 
to the Section’s other recommendation proposing an 
amendment to the T. V. A. Act, which amendment 
provides in substance that a patentee shall have the 
same remedy against the T. V. A. with respect to an 
infringement committed in connection with the com- 
mercial competition by T. V. A. with any private enter- 
prise, that the patentee would have against any private 
individual for a similar infringement. It was stated 
that the present act places the T. V. A. in a much more 
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favorable position than a private enterprise in case of 
a patent infringement. 

At the request of the Standing Committee on Fed- 
eral taxation, it was authorized to hold a public meet- 
ing similar to that held last March in Washington, at 
which all members of the Association will be given an 
opportunity to make suggestions as to improvements in 
tax legislation and in tax administration. Permission 
was also granted the Committee to conduct a Tax 
Clinic at the next annual meeting following the plan 
which proved successful at the Kansas City meeting. 


Law Institute at Annual Meeting Conditionally 
Approved 

Another suggestion involving practical benefit to 
those attending the annual meeting came from the Sec 
tion on Legal Education and Admissions to the Bar 
It proposed that a Law Institute be conducted at which 
several lectures would be delivered by a prominent legal 
scholar on a subject of practical concern to practicing 
lawyers. The suggestion was approved providing it 
can be worked out in the program and providing it will 
involve no expense to the members of theAssociation. 

A communication from the special committee on 
Securities Law and Regulations requested instructions 
from the Board as to the committee’s jurisdiction and 
duties. By appropriate action, the Board directed the 
committee to consider State as well as Federal laws 
and regulations; to study laws and regulations dealing 
with security markets and exchanges and to continue 
its investigation of the Barkley Bill and Lea Bill now 
pending in Congress. The Committee continues to be 
under the supervision of the Board. 

Creation of a sub-committee within the Board was 
also authorized to consider the Barkley Bill, the Lea 
Bill, the Chandler Bill and kindred legislation. These 
sills involve matters of importance not only in the 
field of securities regulation but also in the fields of 
Municipal Law, Public Utility Law and Commercial 
Law and Bankruptcy. In the discussion of the subject, 
alarm was expressed over the growing tendency toward 
vesting judicial power in boards and commissions to the 
extent that courts are sometimes powerless to act even 
in matters wherein they have heretofore exercised 
original jurisdiction. It considered that careful 
and constant attention should be given to developments 
in this field. 


was 


Creation of Section of Commercial Law Considered 


Report was made to the Board of growing interest 
in the creation of a new Section on Commercial Law 
It was pointed out that the Committee on Commercial 
Law and Bankruptcy has been so occupied with rapid 
developments in the bankruptcy field that little atten 
tion has been given to the other field embraced by its 
title. A sub-committee was therefore created to survey 
the field of Commercial Law and Commercial Lawyers 
and report at the next meeting. 

Attention was given to law student activities, such 
as student Bar Associations, and to the possibility of 
assisting them in becoming acquainted with organized 
Bar work. The Board recommended to the Junior Bar 
Conference and the Section on Bar Organization Ac 
tivities that they study the question and make recom- 
mendations thereon. A suggestion that law students 
be furnished the AMERICAN Bar AssocIiATION JOURNAL 
at cost was also adopted. 

Sub-Committees were appointed to study and re- 
port on the publication of a document or documents 
with respect to the new Federal Court Rules and to 


develop further plans for making the Association and 
its publications useful and of practical 
members in their professional work. 


assistance to 


Consider Report of Conference of Section Chairmen 


1 


In addition to the consideration of individual Se 
tion and Committee reports, the board 
length the report of the conference of Section Chair 
men held at Chicago last December 10th and 11th and 
the suggestions emanating therefrom. (A. Bb. A. Jour 
nal January, 1938, page 22). Authority was given the 
President to appoint a special committee to study the 
feasibility of an undertaking, by thi 


considered at 


Association 
through its own staff, or in cooperation with other 
agencies, to make available to its members material 


dealing with various topics of the law bearing on the 
work of the Sections and Committees of the Associa- 


tion, 

Requests were presented from several of the Se 
tions for approval of amendments to their by rhe 
discussion revealed a lack of uniformity in the by-laws 
of the several Sections and a f 
Soard was appointed to make a survey of all Section 
by-laws and submit its recommendations Chis ex 
tensive undertaking is designed to bring about further 
coordination within the Association itself 
matters involved in the survey are the questions of 
Section dues and the limiting of the terms of officers 
and members of Councils. In the discussion, disap 
proval of $1.00 per year dues was indicated, inasmuch 
as all present dues-paying sections are exacting $2.00 
per year. The Board concurred in the general opinion 
expressed at the conference of Section ( 
respect to limiting terms of office. 


laws. 


sub-committee of the 


Among the 


hairmen with 
This question is 


referred to the House of Delegates with the recom 
mendation that Section Chairmen and Vice-Chairmen 
serve not more than two terms (with a preference 


indicated for one term) and that secretaries 
more than four terms of one year each 


serve not 


Section Reports in the House of Delegates 


Another matter to which the Conference of Section 


Chairmen devoted considerable discussion concerned 
the presentation and approval of the various Section 
reports in the House of Delegates. It was pointed out 
that the Constitution requires approval by the House 


of Delegates of the report of any Section 
before it.can be considered the action of the Association 
Experience thus far has revealed considerable difficulty 
in obtaining adequate presentation of these 

before the House. In a number of instances that body 
has declined to act upon a report because of the absence 
of opportunity for full consideration of it. The Board, 
therefore, is recommending to the House of Delegates 
that it amend its Rules so as to provide for the appoint 
ment by the Chairman of a Committee of seven 


(ommittee 


reports 


meni 

bers, two of whom shall be members of the Board of 

Governors and one of whom shall be a member of the 

Committee on Rules and Calendar, to be known as the 
Committee on Section Recommendations 

Under the proposal, the Committee is charged 

with the duty of considering the reports of Sections, 


together with the recommendations contained therein, 
to provide opportunity for hearing before it of 
Chairmen or their representatives concerning 
ports and recommendations, and to report to t 
of Delegates concerning them with the re 
tion of such committee with respect thereto 
recommended that the program of the H« 


sectiol 
such re 
he House 
ommenda 
It is also 
use of Dele- 





id 
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gates be so arranged that the reports of committees of 
the Association be received and acted upon during the 
early sessions and that Section reports be deferred until 
further opportunity has been given for the proposed 
committee to adequately function. 

Further to facilitate action upon any section report 
involving proposed legislation, the Board adopted a 
recommendation directing each Section to confer with 
the Conference of Commissioners on Uniform State 
Laws whenever it contemplates the preparation of any 
Bill sought to be enacted into law. Such procedure is 
contemplated by the by-laws of the Association. The 
Board also approved the creation of a standing sub- 
committee of three of its members to consider and re- 
port on all bills referred to it by the Conference of 


Commissioners on Uniform State Laws. 
Other matters relating generally to the Sections 
are left with a sub-committee of the Board for report 


at the next meeting. 


State Delegates to Meet in Washington, D. C., 
May 11 


The time and place of the meeting of the State 
Delegates for the purpose of nominating the officers of 
the Association was set for May 11th, 1938 in Wash- 
ington, D. (¢ \n opportunity will thus be afforded 
the Delegates to attend the sessions of the American 
Law Institute. 

With respect to the election of and terms of State 
Delegates, the Board expressed its opinion on the ques- 
tion raised by several delegates as to the effect of the 
amendment of the Constitution adopted at Kansas City. 
Some thought it meant that the State Delegates, for 
merly members of the General Council, whose terms 
expired at the conclusion of the 1938 meeting, went out 
at the beginning of the 1938 meeting and that the new 
men, those to be elected in 1938, would go in at the 
beginning of the session. But this would deprive men 
of an office to which they had been duly elected, would 
conflict with the many times expressed intent to pre- 
serve the office of all men, in the new set-up, for the 
same period to which they had been elected. It there- 
fore became necessary, in order to prevent serious mis- 
understandings, to construe the amendment. 

The basis of the decision was that the amendment 
itself began with the words, “After 1938,” and although 
those words were not repeated at the beginning of each 
following sentence, the majority of the Board of Gov- 
ernors was of the opinion that those words applied to 
everything in the amendment, that none of the changes 
therein provided for took place until after 1938, and 
therefore that the terms of State Delegates, formerly 


1 


members of the General Council, continued until the 
end of the 1938 meeting, and that those who should be 
elected in 1938 would take their seats at the end of 
that meeting 

Mention is not made of the many administrative 
problems connected with the budget and membership 
work which required a substantial portion of the time 
available at the three day session. Necessarily this 
review of the midwinter meeting is only a brief sum 
mary of what was done. 


Southern Hospitality at Its Best 


Southern hospitality was at its best in the enter- 
tainment provided for those in attendance at the meet- 
ing. There was a reception to the members of the 
Board of Governors and their wives by Mrs. Peter W. 
Meldrim, widow of the thirty-seventh President of the 


Association, assisted by many of the ladies of the 
Savannah entertainment committee. The program of 
entertainment for the ladies included visits to numerous 
points of historic interest and the visitors were greatly 
impressed with the beauty of Savannah and the charm- 
ing hospitality of their hostesses. 
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INSTITUTES AND COURSES FOR 
PRACTICING LAWYERS 


Advisor to Department of Legal Education and Admissions to Bar 


Another recent instance of 
activity is the course on Admin- 
istrative Law which is being 
offered by the University of 
Minnesota Law School for the 
benefit of the bar, and as a re- 
sult of consultation bet ween 


state and local bar association 
committees and the law school 
authorities. This course will be 








EGAL institutes, consisting of short series of lec- 

tures by authorities in particular fields of law, 

continue to spread and will soon reach the point of 
becoming one of the recognized major activities of the 
large city bar associations. Kansas City, Dallas, Chi- 
cago and Baltimore have the question of setting up an 
institute before them at the present time, while com- 
mittees in Pittsburgh, Boston, Philadelphia and other 
ities are investigating the field for this activity and try- 
ing to ascertain the desires of their members as to ad 
vanced legal education. 

Meanwhile an increasing number of associations 
are arranging for some type of lectures or courses from 
which their members will benefit in a practical way. 
The Illinois State Bar Association has taken the ini- 
tiative in that state and has announced to local bar as- 
sociations that it has speakers available on the newer 
developments in practice to deal with such subjects as 
labor legislation, administrative law, corporate reorgani- 
zation, registration of securities, the Robinson-Patman 
Act and taxation. The speakers are from Illinois law 
schools, are specialists in the subjects they discuss and 
make no charge for their services other than their ex- 
penses. The object which Illinois has in view is “to 
overcome the hesitancy of the average lawyer to enter 
into some of these more technical fields and at the 
same time to equip him to advise his clients more effec- 
tively on these problems,” a purpose very much in line 
with the Illinois Bar Association’s continuous search 
for activities of practical benefit to its members. As an 
illustration of the scope and nature of the discussions, 
the January number of the Illinois Bar Journal lists a 
number of speakers from the University of Illinois Law 
School who are available and their subjects. 

The Los Angeles Bar Association is going farther 
and proposes to set up two types of courses, “one that 
will enable the older active practitioners to check up 
on the changes, progress and developments in various 
branches of the law—an intensive re-examination of 
specific subjects; the other for the younger lawyers, of 
a practical nature.’”’ The advanced course includes the 
subjects of Constitutional Law, Corporate Procedure 
Under State and Federal Acts Relating to Issuance and 
Public Offering of Securities, Federal Procedure, 
Bankruptcy and Reorganizations Under 77B, Death 
and Succession Taxes, Trade Practices, Law and La- 
bor Relations, Wills and Trusts, and Recent Federal 
Legislation. The course for younger lawyers is called 
a “practical course’ and deals with such matters as 
trial procedure, appeals, drawing of contracts, organiza- 
tion of corporations, taxation, bankruptcy, administra- 
tion of estates, etc. Whether this program will be 
adopted depends on the response to a letter sent out 
in December by President Loyd Wright, but judging 
by the enthusiasm which the bar generally is showing 
for any type of advanced legal education which is of- 
fered, there should be no doubt that the Los Angeles 
program will be scheduled. 


given by Professor Edward J]. 
Jennings for two class hours one 
evening a week for sixteen weeks, the tuition fee 
for the course being ten dollars. 

A statement in reference to the origin of the course 
says: “The march of time obviously requires every 
alert lawyer to become acquainted with new develop- 
ments in the field of law. The marked success of the 
Hennepin County Bar Association has been due largely 
to the fact that its noon luncheons are predominantly 
devoted to questions of practical importance to the pro- 
fession. However, certain subjects require study by 
the practitioner under the guidance of an expert so that 
lectures and discussions may be fruitful, continuous and 
coherent. For this reason your committee asked Pro- 
fessor Jennings to offer this subject and he has kindly 
consented.” 

Mention has previously been made (in the Jan- 
uary JOURNAL) of the Seligson courses in New York, 
the Stanford Law Society courses in San Francisco, 
now in their second years, the series which has been 
inaugurated this year in Philadelphia by the Temple 
Law School alumni, and the course in Toledo which 
has been arranged by the University of Toledo Law 
School. 

Another type of course which was referred to at 
the meeting of the Section of Legal Education in Kan- 
sas City is that given by the John Marshall Law School 
of Chicago. This falls into three general classifications. 

One classification consists of a course particularly 
designed for the more experienced practitioner under 
the title “Current Law Lectures” and deals with such 
topics as the Social Security Act, the Robinson-Patman 
Act, Corporate Reorganization, Air Law, Taxation, etc. 
A second group is given particularly for younger law- 
yers, for whom some thirty sessions are devoted to trial 
technique. The third division of subjects is made up of 
courses of differing lengths in such fields as Chancery 


Practice, Brief Writing and Appeals, Probate Prac- 
tice, Corporation Practice, Federal Practice, Bank- 


ruptcy, etc. Many practitioners of considerable ex- 
perience have taken these courses 

The Seligson Practicing Law Courses in New 
York, which seem to have been the chief inspiration for 
most of the courses for young lawyers which have 
sprung up lately, are now in their eleventh series. Two 
types of courses are offered. The General Course “is 
intended primarily for the younger lawyer to orient him 
in the field of general practice and to furnish back- 
ground and essential information ordinarily acquired 
only after years of experience.’ The Specialized 
Courses “are designed for lawyers who have been in 
practice for some years and desire a detailed presenta- 
tion of the specialists’ methods of handling matters.”’ 

A number of local bar associations are being asked 
to consider the possibility of the organization of a series 
of lectures which will give an opportunity for advanced 
legal education. The Council of the Legal Education 
Section will be glad to furnish further and more detailed 
information to any bar officials who are interested. 
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LINCOLN AND THE COURTS OF THE DISTRICT 


OF COLUMBIA 


Congress Acted During the Civil War to Get Rid of Obnoxious Jurists on Cir 


the District of Columbia Who Were Suspected of Sympathy with the Enemy— 


of Several Thousand Citizens of 


Phirty Seventh Congress in |; 


Court and Creating Entirely New Tribunal Jammed through Both Houses in 


ce of Resentment of Entire Bar and Formal 


istrict—President Lincoln Signs Bill—Char 


acters of Some of the Judges Involved. 


By I. LAURISTON BULLARD* 
I:ditorial Writer on the Boston Herald 


peared in the New York Tribune of 


1863, in a special dispatch from that 
ashington correspondent, a four-line 
effect that the bill for the reorganiza- 
ts of the District of Columbia had 
e result would be the administration 
District upon anti-slavery, instead of 
ciples 


item, together with a single allusion in 
ideon Welles, served as the clue for an 

the method employed by President 
e Republican majorities in the two 


ngress to make over a court by other 


might ordinarily have been 


the Circuit Court of the District of 
lieved to sympathize with secession. 
was saying in the Senate that it ‘“‘was 
e have about us many disloyal people, 
a very disloyal population.” Henry 
Senator from Massachusetts, and later 
President, at the climax of the debate 
ration bill, named the Chief Judge of 
and declared: “I believe his heart 
treason.” 
District of Columbia tribunal was then, 
been, considered a court of outstanding 


1 


] 
} 


is emphasized by the Supreme Court of 


tes in a decision some years after the 
hich a careful distinction was drawn 
District and the Territories 
the outlying domain of the country 
aration for statehood. The Court 
“a permanent part of the 
and “the very heart of the Union.”’ 
suc h a court were bound to be in “closer 


Ie leral 


and more immediately open to, the influ- 


rislative department, and to exercise a 
jurisdiction in cases affecting the oper- 

neral government and its various depart- 

y of the other inferior Federal Courts. 
Unit 


ed States, 289 U. S. 516.) 
dst of the war all such considerations 


l rovel 


med of far greater moment than would 





a student of the life of Lin- 
vered an episode of special 
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have been the case in times of peace. A new party had 
come into power in 1861. Vast changes were taking 
place in the District. Congress abolished slavery in the 
District in April, 1862, and in all the Territories of the 
United States in June of that year, and the Emancipa- 
tion Proclamation became effective with the advent of 
the following year. Until the middle of 1863 the war 
seemed a stalemate. Those in places of high responsi- 
bility at the national capital were impressed with the 
necessity of having all the important posts in the three 
branches of the government filled with men not only 
strong and able but “tried and true.” 

Whether the charges in circulation in official 
Washington against the judges of the Circuit Court of 
the District were justified or not, and however mixed 
may have been the motives of the party in control of 
the government, the Republican leaders decided to cir- 
cumvent the slow and uncertain processes of impeach- 
ment for getting rid of the obnoxious jurists. Congress 
abolished the old court altogether and put in its place 
a new Supreme Court of the District of Columbia, 
endowed with practically all the powers of the court 
which it superseded. The bill was jammed through 
both Houses in the closing days of the 37th Congress, 
in the face of a formal remonstrance by several thou 
sand citizens of the District, and of the passionate 
resentment of almost its entire bar—and the President 
promptly signed the bill and appointed a new group 
of judges. 

It was on December 1, 1800, that the District of 
Columbia became by law the seat of the Federal Gov- 
ernment. In the next year Congress had organized the 
Federal Courts into districts and circuits, and had 
erected a Circuit Court for the new Federal District. 
At that time this District comprised areas on both sides 
of the Potomac River, and the new court may have 
been called a Circuit Court because its judges sat alter 
nately in Washington and in Alexandria. Successive 
Acts of Congress entrusted to this Court a jurisdiction 
which has been described as “more extensive than that 
of any other court in the country, it being at once a 
local and a Federal court, situated at the seat of gov- 
ernment.” Mr. F. Regis Noel of the District bar and 
Margaret Brent Downing, in a monograph on the his- 
tory of the building occupied by the court, stated that 
the court was “fortified by so much of the common law 
of England as was applicable to the situation of this 
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country; the bill of rights, constitutions and statutes of 
the States of Virginia and Maryland, such as the Eng- 
lish statutes as existed and were continued in the 
States, and by such laws as the early Congresses 
enacted.” The Court also had “power of adjudication 
over all seizures on land and water, and ali penalties 
or forfeitures made, arising, or accruing, under the 
laws of the United States.” The authority of the 
Court “extended to Cabinet members and other officials 
of the general government, breaches of the revenue 
laws of the United States, appeals from the Orphans’ 
Court, and from judgments of justices of the peace.” 

Iixtensive enough, surely. That learned jurist, 
William Cranch, who became Chief Judge of the Court 
in 1805, stated its functions in terms which clearly 
indicate why it was deemed of such vital consequence 
to have the “right” judges on its bench in 1863. “It 
is the tribunal,” said he, “to which is entrusted orig- 
inally, or by appeal, the execution of those laws which 
protect the personal liberty and property, not only of 
citizens of the District, but of all the officers of the 
government, and of the members of both Houses of 
Congress; and of all citizens of the United States, 
visiting this neutral ground, the common domain of all 
the States.” 

Yet for three-score years that court functioned 
without a code. Its jurisdiction was not carefully 
defined. It was vague, presenting a troublesome prob 
lem to both the bench and the bar. The attempt of 
Judge Cranch to compile a code in 1816-1818 proved a 
failure. A joint committee of Congress reported a 
code in 1832 on which no action was taken. Numerous 
efforts in the ensuing twenty years to codify the laws 
of the District yielded no tangible results. A commis 
sion named by President Pierce submitted a code, as 
directed by Congress, to popular vote, and the residents 
of the District rejected it two to one. During the 
decade preceding the war the court lost much of its 
prestige owing to these complications and the slowness 
with which it did its work. Once more, at the behest 
of Congress, President Lincoln in 1862 appointed a 
codification committee, but the Senate refused its con 
firmation. 

Meantime, the race issue had become acute. Slav- 
ery no longer was a lawful institution in the District. 
Ordinary civil rights, with the exception of jury duty, 
were granted the Negro. And Washington was a 
southern city. Many of its people believed in the cause 
of the South. They feared that under emancipation the 
District would become a haven of refuge for ‘unde 
sirable” freedmen. Also it happened im the early 
months of the war that colored persons were suspected 
of being runaway slaves simply because of their color, 
and often were thrown into jail without just warrant 
A northern Senator stated that many colored men 
arriving in the capital from the free States were ar- 
rested as fugitives. Under the tense conditions of 
the time, while much of the blame for this situation 
attached to the fee system which provided constables 
and magistrates with their living, Republican opinion 
lodged the responsibility with the Circuit Court of the 
District. 

Thus on the one hand the lack of a code for the 
court could be put forward publicly to promote the 
drastic action which the party leaders were considering, 
and at the same time the injustice to which black men, 
whether residents or transients, were frequently sub- 
jected, could be, and was, employed as an argument 
against the retention of the judges of the court. The 
opinions of the President and the Cabinet are intimated 


plainly enough in a sentence in the Diary of the Secre 
tary of the Navy: “Appointments considered. . . The 


court for the District is more important [than the 
Supreme Court of the United States!] and unfortu- 
nately the hearts and sympathies of the present 


judges 
are with the Rebels. 


One who studies the course of 





events during these few months is bound to be con- 
vinced that Lincoln was consulted and that he endorsed, 
if he did not originate, what was don 

At that time the Chief Judge of the Circuit Court 
was James Dunlop, and the Assistant Judges were 
James S. Morsell and William M. Merrick. There 
was also a separate court for the trial of criminal cases 
with Thomas H. Crawford as its Judge. The Chief 


Judge was far on in years. The criminal judge had 
been ill for a long time and was unable to hold court 
for about three months prior to his death near the end 
of January in 1863. Numerous criminal cases then had 
to be tried by one of the Circuit Judg Idition to 
the civil cases. Judge Morsell had 
almost a half-century and was really 


bench 


uperannuated 





Thus the mass of civil and crimi cases both fell 
upon two men, the Chief Judge and Judge Merrick. The 
dockets became crowded. Dissatisfactior appeared 
even among the friends of the judg The jurist 
whom Senator Wilson denounced so bitterly was Judge 
Merrick, who had been appointed from Maryland in 


1854. He had made himself particularly objectionable 
amper what he 


to Congress because of his attempt 


considered the excessive zeal of the P1 Guard by 
issuing a writ of habeas corpus in the case of a certain 
man the Guard had put under arrest. The military 
authorities not only refused to honor the writ but sta- 
tioned sentinels at the door of the judge. His confréres 
summoned the Guard for contempt, but, on learning 
that the President had directed that the writ be not 


honored, they abandoned the contest, and Judge Mer- 
rick resumed the duties which he construed himself 
to have been prevented from performing. When the 
bill for the abolition of the court came up in the Senate 
therefore one of the judges had been under su1 
which he considered equivalent to arrest 

The remodeling bill was introduced in the Senate 
as early as May 23, 1862, but actual consideration of 
the measure did not begin until the Congress was 
within a fortnight of its final adjournment, in February, 
1863. Meantime several incidents had seriously dis 
turbed the Secretary of War. By means of papers cap 


11. 
vellance 


tured outside of Washington, Stanton was even con 
vinced that a member of the Court of Claims who was 
one of his own personal friends was involved in the 
Copperhead activities of the Knight of ‘the Golden 


Circle. Competent press correspondents wer 
their papers that the “Departments in Washington are 
swarming with traitors.”” A clerk in tl ffice of the 
Adjutant General came under the shadow of suspicion 





as furnishing to the enemy the valuable information he 
was in position to acquire, and a brother of this em 
ploye in another department also was linked with dis 
loyal machinations. The Secretary of War vehementl 


demanded action by Congress 
Senator Ira Harris had charge of the 

tion bill. He had been a lecturer in an Albany Law 
School and for twelve years a justice of the Supreme 
Court of the State of New York. The opponents of 
the measure at once brought into the open the un 
doubted fundamental intent of its sponsors. Said Sen 
ator Willard Saulsbury of Delawar “Tt is well un 
derstood that the sole object of those who are advo- 
cating the passage of this bill is simply to get clear of 


reorganiza 











LINCOLN AND THE CourTS OF THE DISTRICT OF COLUMBIA 119 





the present judges and substitute others in their 
places.” In denying this charge, Senator Harris 
pointed to the failure of all attempts for codification. 
Had not Congress “been patching up the system for 
years”? It was “complicated, incongruous.” The 
‘fortunate time’ for reform had arrived, for there was 
one vacancy on the bench, another judge was entirely 


superannuated, and there remained only two actually 
to be displaced. 

The opposition resorted to dilatory tactics, seeking 
recommitment to the Judiciary Committee, asking for 


amendments, all without success. Admittedly the bill 
was not based on any petition from “the bar of the 
District or anybody else.” Senator Garrett Davis of 
Kentucky did not hesitate to say that “if the incum- 
bents of the court that now is proposed to be abolished 
were Republicans, and a Democrat, or a man who was 
not a Republican in his politics, filled the office of 
President of the United States, this majority of Repub- 
licans in the Senate would never pass this bill to re- 
move, by a mode different from impeachment and more 
certain, the incumbents from office, and thus open the 
was for a Democratic President to fill their places.” 
This Senator did manage to put before the Chamber a 
memorial signed by 49 members of the District bar, 


constituting the larger and more influential portion 
thereof, strenuously objecting to the measure, as “not 
called for by any public necessity” and “not acceptable 
to the mass of the people.” There were long argu- 
ments on the constitutionality of the plan. Some heavy 


blows were struck by Senator Thomas H. Hicks of 
Maryland, a Republican, who opposed the bill. “While 


all things may be lawful, I do not believe all things 
expedient,” he reasoned. “I am opposed to this con 
stant innovation upon long-established precedent and 


_ that if the object is to reach any 
of the judges here . . because of their secession prin- 
ciples, then bring them up for trial and turn them 
away; but do not attempt to break in on our judiciary 
has been tried for so long a time and has 


usage, and I agree 


system that 


worked well 


\t length, all amendments having been voted 
down, Senator Harris having gone so far as to say he 
“understood the lovalty of one judge to be somewhat 
questionable,” and Senator Wilson having specifically 


charged one member of the bench with treason, the bill 
went through. But the margin was narrow, 19 to 16 


Among the “Yeas” were such men as William Pitt 
Fessenden of Maine. Henry S. Lane of Indiana and 
lames H. Lane of Kansas, John Sherman of Ohio, 


Charles Sumner, Lyman Trumbull of Illinois, Ben- 
jamin F. Wade of Ohio, David Wilmot, the Pennsvl- 
vanian of “Proviso” fame. All on the majority side 
were Republicans. The minority comprised six Demo- 
crats, five Republicans, four “Unionists,” and one 
“old-line Whig.” The names are not so well known, 
Milton S. Latham of California, Henry M. Rice of 
Minnesota, Henry B. Anthony of Rhode Island, John 
S. Carlile. a Virginia “Unionist.” Tohn B. Henderson 
of Missouri, and, among others, William A. Richard- 
son, a Democrat from Lincoln’s own State. 

In the House the debate was short and sharp. The 
very efficient Thaddeus Stevens objected to “any more 
debate,” when in fact there had been none of any con- 
sequence. When a Representative asked to be allowed 
to put a single question, Stevens objected anew to “any 
more talking.” “Just one question.” “T object. I must 
pass this bill tonight.” Clement L. Vallandigham of 
Ohio entered the frav: “I hope the gentleman from 
Pennsvivania will withdraw his objection for a mo- 


ment.” Stevens refused once, and again, and yet again. 
Representative John W. Crisfield of Maryland man- 
aged to edge in the statement that he “held in his hand” 
a “remonstrance of 3,000 citizens of the District” 
against the bill. The Speaker, Galusha A. Grow of 
Pennsylvania interrupted with “Debate is not in order.” 

Thereupon the “Yeas” and “Nays” were de- 
manded, and the measure went through 86 to 59. A 
few hours later on that third day of March, 1863, the 
House adjurned sine die. That same day Secretary 
Nicolay brought the message to the Capitol that the 
President had “approved and signed” the bill. 

The conflicting reactions of the resident popula- 
tion of the District to what had been ordained are 
readily deduced from the editorials which appeared 
respectively in the National Intelligencer and in the 
Evening Star. The former with effective irony dis- 
claimed all insinuations upon the motives of any Sen- 
ator. But a judge who “holds office under tenure of 
‘good behavior’” ought not to be “legislated out” of 
office. Also it “is surprising that in a District so largely 
governed by Maryland law the President could not find 
any resident member of the bar sufficiently able, up- 
right and learned,” for that new bench. However it 
was “a matter of congratulation” that the Act provides 
that the President shall appoint “a suitable person” for 
codification of the laws of the District. That done, 
these new judges will be able to make good their lack 
of familiarity with the laws they are to administer. 

The Star was more direct and emphatic. ‘The 
nation never has had so deep a stake in the affairs of 
the District, far overshadowing any local considerations 
in the judgment of the Executive. The country holds 
him responsible that the administration of justice here 
shall tend, past preadventure, to conserve the govern- 
ment’s hold upon the District. . . .” He must seek 
nominees “known to the whole country.”” Some of 
“our fellow citizens have preferred others on personal 
grounds, but as that which would please them would, 
of course, tend to endanger the safety of the State, it 
matters nothing whether they are pleased or not.” 

The Act creating this new Supreme Court prac- 
tically adopted a system in use in New York with 
which Senator Harris was familiar. The first business 
of the new bench was the appointment of a clerk, and 
the selection of Return J. Meigs, who had long been in 
practice in New York, obtained the services of one 
especially qualified and whose work proved invaluable 
in promoting the success of the court. The new court 
was entrusted with all the jurisdiction its, predecessor 
had possessed, and its powers were greater than those 
of any of the United States District Courts. The Act 
abolished the Circuit Court, District Court and Crim 
inal Court of the District of Columbia, and “continued 
in force all laws in respect to such courts” so far as they 
would be applicable. The law vested the new court 
with “general jurisdiction in law and equity.” As a 
solitary concession to local sentiment the powers of the 
Orphans’ Court were not transferred until several years 
after. 

For the Court thus established President Lincoin 
nominated as Chief Justice David Kellogg Cartter’ of 
Ohio, and for Associate Justices Abram Baldwin Olin 
of New York, George Purnell Fisher of Delaware, and 
Andrew Wylie then residing in Washington.* The new 





1. Cartter, not Carter, is the correct spelling. 
2. It will be noticed that in this article the Circuit Court 
judges are referred to as “judges” and the Supreme Court 
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Chief Justice was a personal friend who had proved 
himself a masterly strategist at the Chicago convention 
of 1860 in obtaining the nomination of Lincoln for the 


Presidency. He was on intimate terms with such cab 


inet officers as Stanton and Seward and with such 
leaders in Congress as Wade and Chandler. He had 
abandoned the Democratic Party in 1856 and was 


ij 


pronounced the best of the stump speakers for Fremont 
in that campaign year. Both Mr. Olin and Mr. Fisher 
had been Republican members of the Congress which 
had just expired and both had supported the court bill. 
The former had been reelection to the 
louse. 


defeated for 
There trouble in executive session in 
the Senate over the confirmation of Mr. Wylie. He was 
a Pennsylvanian by birth, who had been educated in 
Indiana and had practiced law in Pittsburgh. Thence 
he removed to Washington, although maintaining his 
home in Alexandria, where he was said to have been 
the only man who voted for Lincoln in 1860. Through 
the influence of Secretary Stanton Senator Lane 
of Indiana he President the 
nomination for the judgeship of the Criminal Court of 
the District which h: iade vacant by the death 
of Judge Crawford. The Senate having abolished that 
court the President new Su 
preme Court. 

In the presence of 
of the bar of the District the 
23. The Chief 


to new rules and regulations and 


Was sont 


and 


had obtained from the 








in his name for the 


sent 
large number of the members 
court organized on March 
called attention 
stated that the judges 
quire all practitioners 

loyalty which had been enacted by 
Congress the previous year, commonly called “the iron 
clad oath.” It applied to all civil, military and naval 
officials, excepting only the President. The new bench 
therefore included Washington in its 
The court had to earn the popularity which in 
time it acquired, but two at least of the most eminent 
the oath and 


Justice in his address 


had agreed on consultation to ré 
to take the oath of 


the attorneys of 
scope. 
attorneys of the District refused to take 
never appeared before the court 
The new Chief Justice was a “ generally 
described as able, courageous, loyal both to the Union 
and to the law. Anybody wishing to see a jurist in a 
fury had only to omit the extra “t” in the spelling of 
his name. He hated slavery intensely, but he sided 
with the President in Fugitive Slave 
Law must be obeyed until it should cease to be a law 
On the other General, Ed 
ward Bates, described Chiet ce Cartter as “a fierce 
partizan, an ill-bred vulgarian, and a truculent ign 
ramus.”” Another Cabinet met Gideon Welles, 
confided to his 


four months after the 
Diary the opinion that the Chief Justice was a man of 


laracter 


rete , , 
olding that the 


hand, Lincoln’s Attorney 








] 


“vigorous as well as vulgar intellect” and “coarse and 
strong-minded,”’ and two years later the Secretary pr 
nounced Cartter to be “a creature of Stanton.’ 


first case of historic interest to come before 

question of the legal 

Negro youth, 

as a fugitive 
a9 


The 
the court turned upon the vexec 
status of a runaway slave \n attractive 
Andrew Hall, who had beet 


slave, claimed to hay 


rreé sted 


lly disseizec 


one 


lawfu ol 





his liberty and to be gally held in custody by Ward 
Hill T.amon. the Marshal of the District. His attorneys 
judges as “justices.”” This distinct vas made when Congress 
passed the Act of abolitior f the ld and organization of the 


new court for the District 


ol | “4 hi -e] ae > ” \ it f } he “OTpnus 
sought to obtain his release On a writ Of habeas corpus. 


The issue was argued twice and the judges divided 
equally, the Chief Justice and Justice Fisher holding 
that the court had the power to execute the fugitive 
slave law. In the end the Negro was restored to his 


Maryland ’roclamation 
applied only to States in rebellion, and Maryland had 
not rebelled. In that first year of the existence of the 
court fifteen slaves in all 


owners. 


master, as the Emancipation 


were sent back to their 
The courage and independence O lustice Wylie 
were impressively exemplified in 1865 


established for the 


court purpose had com] leted the 
trial of the conspirators charged with the slaying 
President four of them had 
death. In a final desperate attempt to save the life of 
Mrs. Surratt her attorneys applied to the Supreme 
Court of the 
before dawn they 


} ] 
been condemned to 


and 


District for a habeas corpu writ Long 


came to the home of Just 
They pleaded that the illegality of the trial and sentence 
of Mrs. Surratt by a military comm 
consequent illegality of her detention by the 


ssion, and the 
he military 


authorities for execution, constituted sufficient ground 


for such action. Justice Wylie listened with grave atten 
tion to their arguments, retired to consult his wife, and 
returned to say that he might himself be lodged in jail 
for what he was about to do. In disregard of the 


hysterical state of the public mind, and in pursuance 


of what he conceived to be his duty, he issued the writ 
The next morning, while a large company of spec- 


tators waited in the yard of the Capitol Prison, an army 
United States Attorney 


General, came to the home of Justice Wylie and in 


officer accompanied by the 


formed him of their refusal to obey the writ on the 
ground of its suspension by the President, and the 
execution proceeded. 

[wo years later, as it happene he Delaware 
‘Unionist” who had been given a seat on the bench 


partly in reward for his loyalty, Justice Fisher, 
sided in the trial of John H. Surratt. The dis; 

Justice Merrick, let it be noted, by appointment of 
President Cleveland, served as an Associate Justice ol 
this same Court from 1885 until his death 
in 1889. 

None of the biographers of Abraham Lincol: 
dealt with this episode in his life. Beyond question 
could have prevented what was done. With 
doubt he considered it amidst the turmoil in 


which the capital was submerged to take the extreme 


pre 


ssessed 


Supreme 


wise 
course which was adopted to ensure the « 
court that would command the full conf 
leaders of his party and the loyalists everywhere, both 
He could have plocKed Liie¢ 


xistence Of a 


lence or tne 


conservatives and radicals. 
legislation, or he could have vetoed the bill ihe situ 
ation was unprecedented and he 

Lincoln as in ot 
use of the shortest and sur 
of reaching a end. The courts must not only 


be loval but they must seem to 1 


countle 


precedented action ler instances in 
life assented to the 
desired 
ve loy 
of the radicals was stated with curt bre 
Riddle, of Ohio, a member of the 37th Congress and a1 
uncompromising belligerent 
Court of the District of Columbia was a court of ow 


ull 


He said “The Supreme 


which we cleared the ground by 


disloval Circuit Court fro he 


creation and for 


sweeping the illeged 


he yards.” 














A BRIEF SURVEY OF LEGAL PERIODICALS 


Legal Peri 


\dicals in the United States Have Reached a Highly Functional Stage in the -volu 


tionary Process through Which They Have Progressed—This Process Will Doubtless Continue 


as New Opportunities for Greater Service Unfold—Early Characteristics and Aims of These 


Publications 


| 


By WILLIAM 


[E:ditor Federal Bar . 


SURVEY of this character necessarily in- 
volves a brief historical review. The first 
distinctively legal periodical published in 


he Lawyers’ Magazine, London, 1761- 
first American legal periodical was the 
Journal and Miscellaneous Reper- 
din Philadelphia, 1807-1817. The first 


England 
1762. The 
\merican |] 
tory, publisl 


\merican school periodical was the Journal of 
the Law School and of the Moot Court Attached to 
It, at Needham, Virginia, of which only one volume 
was published in 1822.'. During the first half of the 


nineteenth century the publication of periodicals 


as greatly stimulated by four events.? The first 
of these was the opening of the mails to books and 
packages us enabling publishers to find a large 
class of general readers whose interests were cen- 
tered on common object or profession. Next 
came the Federal Copyright Act of 1831,3 which 


rave to au 


eg thors and their legal representatives the 
sole right to their literary productions for twenty- 


eight vea ith the privilege of renewal for four- 
teen years. In 1838 all railroads* were made avail- 
able for arding the mails and, finally, the 
Federal Act of 1845,° which specified special rates 
for maga s and pamphlets, added the finishing 
touch to the setting which was necessary for the 
rapid growth of magazines The specialization 
vhich was already under way in the three profes- 
sions, mé¢ ne, theology and law, now made real 


headwa' Numerous legal periodicals made their 


appearance but few were able to stand the trying 
test of tit One outstanding exception was that 
of the Le Intelligencer, published in Philadel 


phia in 1843. This periodical, which is still in exist 


ence, e1 the distinction of being “the oldest 
law jour? 11 the United States.” 
Early Characteristics and Aims 
Fol xe the lead set in 1829 by the American 
Jurist important legal publications, up to 
* Ad livered before a luncheon of the Federal Bar 
a Washington, D. C., January 12, 1938. 
1. Hicl Materials and Methods of Legal Research, 2d 
| ( } 
» Mc) History of the People of the United States, 
070 
{ Tl t of July 7, 1838 Stat. 283, constituted each 
rail post route, and the Postmaster General shall cause 
the mail to be transported thereon, provided he can have it done 


upon reasonable terms, and not paving therefor in any instance 
| per cent over and above what similar 


dd cost in post coacl 


Taal 


1¢s 


Law School Periodicals, Bar Association Journals and Specialized and Pub 


isher’s Periodicals—Critical and Humorous Observations—Conclusions.* 


IX. REESE 
1ssociation Journal 


near the beginning of the twentieth century, sought 
to be national in scope. Legal periodicals from the 
beginning have freely criticized the law making 
activities of legislators and of judges. Judge Simeon 
E. Baldwin points out® that the editors of one of 
our earliest periodicals, the United States Law 
Journal, New Haven, 1822-1826, seemed to consider 
criticism their first duty. Many of our earlier legal 
periodicals were imbued with the idea that the 
diversity of law between the states offered the prin- 
cipal justification for their existence. Others 
stressed the necessity for reporting decided cases. 
One historian’ observes that in 1807 John E. Hall 
of Baltimore announced to the legal profession his 
intention to publish a legal periodical, “in order 
to make the decided cases more quickly accessible 
to the Bar and more widely spread.” A periodical, 
the Journal of Law, stated in an editorial in its 
initial number, “Our aim will be to afford to our 
readers instruction without tediousness, and amuse- 
ment without frivolity.” Evidently its readers did 
not appreciate its aims for it lasted only one year, 


1830-1831. 
Classification of Legal Periodicals 


In an article published in 1929,8 Roscoe Pound 
distinguished three types of legal periodicals, 
predominantly academic type, a predominantly pro 
fessional type and a mixed type. The purely aca- 
demic type he characterizes as Continental, the 
purely professional type as English and the mixed, 
or academic-professional type as American. We 
are here concerned with the latter or American type 
from which he points out four forms of periodicals 
have developed; the law school periodical; the bar 
association journal, national, state and local; the 
specialized periodical ; and the publisher's 
periodical. 


a 


book 


Law School Periodicals 

Practically all law school periodicals follow the 
usual law review form, namely, leading articles, 
editorial or student notes, recent decisions and book 
reviews. Usually they are called reviews although 
in some instances they are known as journals, such, 
for instance, as the Yale Law Journal, the George 
town Law Journal and the Kentucky Law Journal. 
\ few of the law reviews, including Harvard, Co 


January 


6 American Bar Association Journal, 4: 37-53, 
191K 

r Warren. History of the American Bar, 338-40 

8. Tynes of Legal Periodicals, 14 Iowa L. Rev. 257 
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lumbia, Virginia, Michigan and 
> . 

most of them are pub 

bi-monthly 


Pennsylvania, are 
published monthly, althoug! 
lished quarterly \ few are pu 
The modern law revise is typi \merican in 
that it is at the same time academic and profes 
sional. Its de evolutionary 
Early law 


the directiotr of 1 


1 1 1 
isned 


velopment has been an 
periodicals gradually 
1 found in the 


[It has been pointed 


scnool 


process 
¢ torn 


moved in 
Law Quarterl, 


Review in 1885 





out® that the Harvard Law Review drew on the 
form of this periodical and that of three earlier 
ones” for “the model of a ne start in 1887.” Prior 
to that time there ere no la school reviews, as 


we now know them. The Columbia Law Review was 


one of the first to follow the Harvard Law Review 
in point of time The Virginia Law Review also 
was patterned along Harvard line By 1937 law 


school reviews were being ed in fifty law 
schools.'? 

advanced for 
Perhaps the 
function 
service to the 


extracurricular 


Many sound reasons have beet 
the steady growth of law revi 
most convincing reason is that a primary 
of every law school review is that of 
student body, acting as a forum for 
activity. Other 


of commercialism, as law review 


reasons assigned are the absence 


Ss enjoy institu- 


tional sponsorship; and the ellectual appeal ex 
erted over the practicing attorne who is anxious 
to keep informed. In fact, many regular contribu 
tors to law school review received their early 
training in editorial review worl It is of interest 
to note that the late Justice Holmes served as man 
aging editor of the American Law Review from 
1870 to 1873.13 The law school reviews are gener 


stimulated schol 
periodicals rank 

ver increasing 
sions to construc 


lical A survey 


al periodicals 


ally credited with having great 
arly research.'* Many law school 
high in legal literature 

number of references in 


There sane 


tive critical articles in leg 


one American judges in eighty different opinions, 
covering approximate lv one ¢ howe d that SIXTY 
cited such articles and case comments one hundred 
and sixtv-one time Twenty-seven different lav 
reviews were cited 

The Illinois Law Review in 1906 introduced an 


innovation in the field of law reviews by the an 
nouncement of a new ‘A live periodica 
primarily devoted to the discussion and exposition 
of Illinois law. and of matters of 
value to the Tllinois bat This de 
national trend, which had been set in 
\merican Jurist, has opened up 


field for law reviews There 


obte cTtive 


pecial practical 
iation from thx 
1220 by tl 

1 broad and useful 
exists a clear need for 


this tvpe of periodical. It performs functions which 


cannot he exercised | a Te 1¢ national in scope. 
which must publish material of more general in 
terest. \ recent contril utol n tl field concludes 


9 Pound, Types of Legal Periodicals (1929), 14 Iowa 
L. Rev. 257. 

10. The American Law Register The 
Review; and the Albany Law Jou 1 
11. Glenn, Law Reviews—Notes 
23 Va. I ev. 46 

12 McKelvey. The Law Sch 
vard L, Rev. 868 

13. Schriver, Justice Oliver Wendell Holmes: His Book 
Notices and Uncollected Letters and Papers (1936), p. VII 

14. Cavers, New he Legal Periodical 


American Law 


Antediluviar 


av f an 
R 


Review (1937). 50 Har 


Field for the | (1936 


23 Va. L. Rev. 1 
15 Maggs. Concerning the Ext Which the Law Re 
view Contributes to the Development of the Law (1930). 3 Sx 


Calif. L. Rev. 181 


which covers the law of 


le of that state 


that a 
bound to be of value to the peop 
7 


He offers six suggestions for state law reviews, as 


review 


follows: (a) critical analysis of state supreme 
pointing out 


their effect: (b) review of new s 


decisions, new legal principles and 

tate legis 
suggestions as to changes needed in the law; (d) 1n- 
terpretation of the restatement of the law; (e) lead- 
ing articles dealing with current state problems; (f) 


reviews of books dealing with the law of the sta 
Bar Association Journals 


Law reviews are more numerous than bar 
growth of the latter has been 
This has been due in lar 


part to an awakened sense of responsibility on the 


periodicals, but the 


rapid in recent years 


I the Dar, a aesire 


part of the individual members « 
and to keep it in step witl 
and 


ives quoted from the editorial sec 


to improve the law 


ady ancing economic social conditions The 


; 


following object 





tion of a St. Louis’? periodical illustrate 
tvpical of this class of periodicals l nite all 
members of the Bar in good standing in St. Louis; 
(2) Protect the public and our profess! 
stricting the practice of law to those legally quali 
fied to practice in our courts; (3) Take the judiciary 
out of pcelitics; (4) Restore public confidence in the 
Bar 

\t the present time the number of national bar 
publications is limited. The most outstanding of 
these is the American Bar Association Journal 
The Journal of the American Judicatur 
also a national periodical of unusual scope and in- 


1 


fluence. The Society was organized over twenty 
five years ago. It is a “medium for the forty-eight 
state associations of the bar focusing thought and 
experience throughout the entire untry upon 


problems with which all are concerned.’”'* Notable 


among the reform measures it has been largely in 
strumental in promoting may be mentioned thx 


im 


drive for efficient, organization ¢ 
provement of procedure through the judicial rul 


making power, judicial councils as organs of both 
bench and bar, methods of selecting judges, and 


integration of the profession. Its first president was 
Honorable Evans Hughes ho resigned 
when appointed Chief Justice of the United States 
He was succeeded by the late Honorable Newton 
D. Baker. The Federal Bar Association Journal 
properly falls under the national classification, sine: 
the Association is national 
Journal is national in character, dealing almost ex 
Federal and activities. The 
latest venture in the field of national bar periodicals 
appeared in December, 1937, The National Lawvers’ 
Guild Quarterly, published by the Lawyers’ Guild 

There are numerous periodicals published by 
state and local bar organizations and the numl 
constantly growing. The most recent addition to 
this list is the Texas Bar Journal, the first ] 
which appeared in January, 1938. The President of 
the Texas Bar Association states that its chief ob- 
jective is “to render a 


Charles 


and the scope of the 


clusively with laws 





service to the pr 


16. Werner, The Need for State Reviews (1936), 23 Va 
L. Rev. 49 
17. The Bench and Bar, official publicat f the Law 
yers’ Association of Eighth Judicial Circuit 
18. Shafroth, American Judicature Society t Expand 
\ctivities (1937), Bench and Bar (December 
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Texas.”'® The style and content of the state and 
local bar periodicals vary largely with state and 
local needs. The style differs from that of law 
reviews in that it is less formal, less academic, and 
largely professional. In some instances the state 
bar association has combined its reports with a 
state law re This occurred in the case of the 
Minnesota Bar Association and the Minnesota Law 
Review. Other state bar periodicals have various 
working arrangements with their law schools. The 
“Current | Section” of the Illinois Bar Journal, 
for instance, is prepared by the faculty and students 
of the University of Illinois Law School. 

One outstanding difference between bar asso- 
ciation periodicals and law reviews is that the latter 
enjoy institutional sponsorship and the decided ad- 


vantages flowing from such a relationship. The 
former labor under numerous disadvantages which 
in many instances inevitably affect the character of 
their periodicals. Some of these disadvantages are 
lack of regularly allotted funds, lack of permanent 
editorial staffs and office assistance, and lack of 
adequate assistance available to institutional period- 


icals through utilization of the student body. On 
the other hand, the law reviews are less fortunate 
than the bar periodicals in some respects. The tat- 


ter are more likely to be free from the influence of 





ultra conserva tradition, which in some in- 
stances may characterize institutionally sponsored 
periodicals \ less dignified mode of expression 


sometimes 
conventional 


be more effective than the strictly 
Circumlocution, which some of the 
more conservative forums are inclined to condone, 
may tend to confuse rather than clarify. Also, bar 
periodicals are managed and in many instances 
largely edited by practicing lawyers who are prone 
to emphasize the practical rather than the theoret- 
ical or institutional side of law and related problems. 


The Specialized and the Publisher’s Periodicals 


The necessity for specialization in the various 


fields of law also created the need for specialized 
periodicals. There are today numerous periodicals 
of this tvpe covering, for instance, the law of bank- 


ruptcy, international law, labor law, school law, 
banking la patent and trade mark law, corpora- 


tion law, and insurance law. Such periodicals keep 
the specialized practitioners informed on develop 
ments and trends. They furnish a vehicle for crit- 
ical analysis of the latest statutory provisions, for 
the publication and discussion of related administra 
tive regulations and rulings, for discussion and 
critical analysis of current decisions of the courts, 
for dissemination of the views of specialized prac- 
titioners 1 serve as a forum for discussion of 
needed chat ves and reforms 

It has been said™® that the Legal Bibliography 
of 1882 was perhaps the prototype for publishers’ 
periodicals. Many of the law book publishers main- 
tain such periodicals to serve as a medium for news 
relative to their publications. Some of these period- 
icals contain material of interest and value, espe- 
cially to the student of law 


Critical and Humorous Observations 
Legal periodicals frequently are subjected to 
criticism with respect to duplication. This problem 


19. Simmor A Voice for the Bar (1938), 1 Texas Bar 


270. P [vpes of Legal Periodicals (1929), 14 lowa 


has been under consideration for some time by a 
special committee of the American Bar Association 
and in its report for 1937?" it concluded as follows: 

“Also there are undoubtedly too many legal 
periodicals. Of these, the greater number are issued 
by or under the auspices of law schools. Much as 
we may deplore the ever increasing number of these 
periodicals—there are now at least fifty of them— 
each has certain unique opportunities. The quality, 
perhaps, is not always of the highest, but there is 
here little of what might strictly be called dupli- 
cation.” 

Criticism is often directed at the style, function 
and aim of legal periodicals. One of the most spicy 
tirades in these respects appeared quite recently in 
a law review by a frequent contributor** to legal 
periodicals. He criticizes law reviews for their con- 
servative style and pennyweight content and com- 
pares them to an elephant trying to swat a fly. He 
observes that they would rather be dignified and ig- 
nored ; that if a law review writer wants to say that 
a court decision is stupid, he would say—“it would 
seem that a contrary conclusion might perhaps have 
been better justified.” He likens “it would seem” to 
the “matriarch of mollycoddle phrases still revered 
by the law review in the dull name of dignity.” He 
also portrays the professors and would be profes- 
sors who contribute to law reviews, as in many 
instances endeavoring to break into print to influ- 
ence their deans for purposes of advancement; and 
the students, contributing to such periodicals, as 
following the lead set by their professors in order 
to enhance their chances of finding employment 
upon graduation. The law offices are pictured as 
utilizing the law reviews in much the same manner 
as a plumber uses a piece of lead pipe, by putting 
them away on a shelf for future use. The portrayal 
is concluded in summary form, which admits of no 
paraphrasing, as follows: 

“Thus everybody connected with the law review 
has some sort of bread to butter, in a nice way of 
course, and all of them—professors, students, and 
practicing lawyers—are quite content to go on but- 
tering their own and each others bread. It is a 
pretty little family picture.” 

A happy refutation to some of the foregoing 
observations may be found in the following ex- 
cerpt from a contemporary writer** on the same 
subject: 

“Manners really help out in the long run. It 
may be tiresome to say, I submit that this is erron- 
eous instead of saying ‘It is a lie’, but a roundabout 
method of assertion often makes life more pleasant, 
nor does it involve any sacrifice of conviction. That 
is why an old fashioned lawyer refers to opposing 
counsel as ‘My learned friend’ instead of dubbing 
him, ‘My antagonist.’ Anyhow, the institutional 
always carries with it the idea of decency and order, 
as the canons have it, and that is why these law 
reviews, attached as they are to institutions, ob- 
serve the conventions.” 

Conclusions 

Legal periodicals in the United States have 

reached a highly functional stage in the evolution- 
(Continued on page 165) 





21. American Bar Association Advance Program, p. 285. 


22. Rodell, Goodbye to Law Reviews (1936), 23 Va. L. 
Rey. 38. 

23. Glenn, Law Reviews—Notes of an Antediluvian 
(1936), 23 Va. L. Rev. 46. 








124 AMERICAN Bar ASSOCIATION JOURNAL 











ITS MISSION 


THE INDEPENDENT JUDICIARY AND 


Remarks of Chief Justice Cureton of the Supreme Court 


of Texas at a Banquet in His Honor at Austin 














HE judges and lawyers of Texas met in Austin 
on November 12th, to give a dinner, and unveil 
a portrait, in honor of Chief Justice Cureton of 
the Supreme Court of 7 


distinguished occasions in the history of the profession 
} 


exas. It was one of the most 


of the law in the Lone Star State, and tl 


sponse of the honor guest deserves reading by every 


1e classic re 


lawyer charged with judicial or quasi-judicial responsi 
bility. It is reported in the attractive first issue of the 
Texas Bar Journal as follows 

“It is now nearly thirty years since I entered pub- 
lic life, and to all who thought well of me and fur 
thered my fortunes, I return 1 heartfelt thanks As 
best I could. I have tried to be worthy of their confi 
dence. Words fail me when I attempt to express my 


ave made this proceeding 


1 
I 


feelings towards those who 
possible. My wife and I shall carry with us to our final 
resting place beside the little stream where we spent 
our youth and our courtship the memories of this oc 


casion. 


“Of course, I know full well the conditions and 
circumstances which prompted my friends to have this 
portrait painted at this tim [ have already heard 
the footsteps of the ever-marching years as they walk 
beside me. The frosts are falling, and there is snow 


upon my temples VU hen winter comes, one by one 
the leaves fall; and even the mightiest oak must stand 
naked and alone, and then lie down in eternal rest I 
cannot hope to escape the common fate of all living 
things, and I am grateful tha u have sought to pre 
serve some memory of my life’s journey. It would ill 


become me to say that vou have acted wisely in thus 
paying tribute to one so humble—for, as to that, only 
time can tell. But that you have acted generously and 
gently, all will agree 

“T am not so vain as to believe that this occasion 
is purely a tribute to me. Rather, I think the occasion 
is in a great measure inspired by your regard for the 
judiciary and the Court over which I preside. After 
all, I have done but little and the Court has done much 
Through the opinion of the judge, the Court as a whole 
speaks. If the opinion is a wise and courageous one, 
it speaks the wisdom and the courage of the Court 
rather than of the individual. With such associates as 
I had on the old Court and with such associates as I 
now have, I would find great difficulty in doing or writ 
ing foolish things. My associates on the bench have 
been and are such that they would have made or would 
make a fair judge out of any man—even of one of my 
limited ability. I have listened to them with care 
appropriated their words of wisdom, incorporated their 


genius in my opinions, and tonight I publicly acknow 
ledge my obligations to them. In these strange times 
when there is some sentiment for rending asunder the 
fundamentals of constitutional government. the judi 
ciarv of the Nation has stood firm. and it must vet 
stand, T fear. as Tackson stood unon the battle field 
So long as T serve you, I prav that IT mav have the 


of its purposes was to ‘establish justice,’ and that 
another was to secure the blessing 


selves and to our 


not only politica 


strength a 


justly and courageously. 


nd 


the wisdom to act 


“This year is the 150th anni- 
f the formation of the 
n of the United States, 


versary Ol 
Constitutio 
under whi 
was made 
divisions o 


ch the judicial power 
one Or the three great 
{ government It was 


intended that this power should be 
independent of the executive and 


legislative 


pt ysterity.’ 


l 
liberty, political liberty, freedom 


| 


departments, and su- 
preme within its own _ sphere. 
he Constitution declares in its preamble that one 


By 


liberty, not just 


s of liberty to our 


yme liberty, but all 


] 





of trade and commerce 
and travel, the freedom to own and use property, to 
plant, to sow, and to reap; personal liber 
of speech, freedom of religion, freedom in 


things. In short, liberty meant then, as it 
the right to do anything on earth you desire to do, so 
1 





long as you do not impinge upon or restrict the equal 


This was the precious heritage the 


rights of another. 


Constitution sought to guard, and 


of which an inde 


ror the maintenance 


pendent judiciary was established 


[hose who formed the Constitution had before them 
the history of the long conflict between the great con 


mon law Courts on the one side, trying to maintain 
I*nglish freedom, and the trespasses of the Crown, and 
its favorites, to restrict, regiment, and degrade English 
freedom. 

“The Constitution declares that ight does not 
make right, and that the voice of the majority shall 
never be loud enough, nor the power of government 
strong enough, to destroy or restrict the just liberties 
of the humblest citizen. By the light nstitu 
tional philosophy the dark places ( Id have 
been illumed. Our people, in that hope and ambition 


that springs from freedom, went 


build, to sow and 


to reap, to liv 


e an 


th to conquer, to 


lifetimes of two generations they have nquered a con 


tinent, and placed 


uries of life in n 


not only the 
iore homes a 


ne 
nd 


than obtains in all the balance of 
Our civilization is the child of 


freedom of the ine 


lividual. 


“Tt was for the preservation 


dom, complete libe 
that an independe 


rty in all just 


nt judiciary 


of the majority has nothing to 


freedom Under 
to be free. and if 
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geous jud 


ity will it or not 
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the Constitution 


vou maintain 


vou will be fi 
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Constitution is st 
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Mr. McCarter’s chronicle begins 
with his admission to the Bar of 


“MEMORIES OF A HALF CENTURY his State in November of 1882. 
AT THE NEW JERSEY BAR’”’ 


A New Jersey State Bar Association Project Which 
Other Organizations Might Well Follow 


“Those were simple days,’ in 
which “few went to the law 
schools, of which there were then 
not many in this country.” The 
duties of a “clerkship” in a New 
Jersey law office were “largely de- 
voted to copying papers in long- 
hand.” The “typewriting machine 








66 AM NOT surprised that I have had lots of fun 
during this half century of pretty arduous work,” 
writes Robert H. McCarter in preface to his 

gusty and delightful Memories’ of a span of great years. 

“I scoff at the idea that the practice of law is dull, or 

that the law itself is dry as dust.” The Nestor and 

beloved friend of the lawyers and of all who have to 
do with the administration of justice in New Jersey 
then puts to paper an animated and moving chronicle 
of men and events that supports fully his mature and 
hearty outlook on the life and the work of the lawyer 

.n general practice. 

This book is a project of The New Jersey State Bar 
Association, and is published under its auspices, be 
cause of the belief of leaders of the Association that 
it ought to bring about the recording of the illustrious 
history of its judges and lawyers, while the man best 
qualified to write of those stirring years was alive and 
able to give his recollections. The State Association 
in New Jersey has undoubtedly furnished a good prece 
dent for a like activity on the part of the organized Bar 
in other States. At a time when it is often feared that 
the great traditions of the Bar are passing from observ- 
ance and even from memory, such a history as “Bob” 
McCarter has written in the golden sunshine of a 
rugged life is a heritage of the Bar in all the years to 
come. Time is of the essence of the accomplishment 
of such a task, and The New Jersey State Bar Asso- 
ciation acted in good time. For the possible assistance 
of other States, I quote Mr. McCarter’s account of 
the way in which he was persuaded to write this 
memoir : 

“During the early winter of 1936, I was invited to 
meet some friends at luncheon. I accepted the invitation 
without the slightest suspicion that the occasion was any- 
thing more than a pleasant gathering. I was told, how 
ever, after we were seated at the table, that those present 
about six in number—were a committee of the New Jersey 
State Bar Association who felt, with many other members, 
that some effort should be made to acquaint the Bar of 
the State, particularly its junior members, with some of 
the Bench and Bar of former days, and thereby ascertain 
what a proud record we have, and what character and 
learning they possessed. That it was also felt that my 
long practice had qualified me to enlighten them from my 
own experience, and they, therefore, hoped that I would 
write down my impressions of them. After a few days’ 
reflection, I accepted the invitation—hence this book. Noth- 
ing but the evident sincerity of the request would have 
prompted me to think any experience of mine was of suffi- 
cient importance to be put in book form.” 

A great sense of perspective is gained from these 
pages—an amazing realization of how fast and how 
far the profession of law has traveled, during the span 
of the life of a lawyer still busy at the counsel table. 


1. Memories of a Half Century at the New Jersey Bar. 
By Robert H. McCarter, LL.D. 172 pages with photographs. 
Published by The New Jersey State Bar Association. Printed 
and bound by The Haddon Craftsmen, Inc., Camden, New 
Jersey. 





was hardly invented”; Mr. 
McCarter recalls the amazement with which he 
first watched the manipulation of such a machine. 
Law “students in those days were expected to 
pay for the privilege of studying in a good law office.” 
There were no telephones, and the “clerks” went on 
foot to carry messages now handled by telephone. 
Theodore W. Dwight of the Law School of Columbia 
College was “the finest teacher I ever had Neophytes 
of the Bar became proficient in trover and conversion, 
and in hand-drawn (and so meticulous) pleadings of 
which copies could be made only by hand or letter 
press. Mr. McCarter recalls that “a great point was 
made of costs in those days, and our preceptors were 
experts in drawing up bills of costs, and all lawyers 
were avaricious in collecting them. There was a suc- 
cessful lawyer by the name of Cobb, who was in this 
regard particularly zealous, and it was said of him, that 
in his daily devotions, he amended the Lord’s Prayer 
by saying “Give us this day our daily bread, with 
costs.’ ” 

It was not until the end of the author’s three years 
of clerkship that the examinations for admission to the 
Bar first included a series of printed questions; “our 
class approached the ordeal of this new system with 
trepidation,” but survived and surmounted it. At that 
time, there were only thirty-five volumes of New Jersey 
Equity Reports and only forty-four volumes of New 
Jersey Law Reports; the West System, including the 
Federal Reporter, had not been started ; the first digest 
of New Jersey decisions had recently appeared, in two 
volumes. 

The United States Circuit Courts of Appeals had 
not yet been established. At least once a year, Mr, 
Justice Bradley of the Supreme Court held jury trials 
in civil and criminal cases at Trenton or Newark. He 
would also come to New Jersey to hear important mo- 
tions. “Jt was his practice, like most if not all of his 
associates, to ride the circuit, and attend at least once 
a year in all the districts of the Third Circuit.” 

In his vivid narrative of the fifty years which have 
followed, this leader of the Bar of New Jersey does 
not fall into any strain of claiming that “there were 
giants in those days”; he writes of an era in which 
lawyers were great individualists, intensely human, con- 
scious of their part in a great profession, given to no 
questioning of the basic institutions of their country. 
“It may be, as many assert,” he says, “that the times 
have changed; that a profession has degenerated into 
a trade, and that neither the lawyers nor the judges of 
the present time, are to be compared with those of 
whom I speak in this book. I do not want to ac 
quiesce in this idea; but whether it be true or not, ‘the 
past at least is secure’; and thank goodness, I have 
enough of the old spark left to be able to appreciate 
the ideals and doings of these worthies.” Through the 
book runs a strain of evident belief that the “country- 
bred” men make the best lawyers, and that to stand 
independently on one’s own feet as a lawyer in general 
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practice is a privilege—at the least, a vocation in 
which there is “lots of fun.” 

And what a vista is 
the judges and lawyers « 
lawyers and ruggt 
ply and wit 
he were talking 


iven of the active work of 
a State noted for its fine 
Mr. McCarter writes sim- 
as simply as though 
a jury in one of his beloved counties 
Newark club; but he 


9 
Ns 
yf 
' f ' 
ct jurists: 


striving tor effect 


or to a grou] i cromes in a 


makes storied figures of New Jersey jurisprudence 
seem to live again, as he sketches his recollections of 
great judges of State and Federal Courts, of some of 


the mere la 


criminal and t 
annals of his State. 


yers I have known,” and of interesting 
| trials which are outstanding in the 
In noble procession, he tells of 


Beasley and DePue, Van Syckel and Magie, Gummere 


and Swayze, the Pitneys, the Garrisons, the Bergens, 
and a scor¢ ithers—revered figures whom we who 
were very young saw only in the aura of aloof great- 
ness or only heard of in the anecdotes told by older 
men. Back of the traditions of “Jersey justice’’ has 


race of forthright and devoted men, who 
were deeply versed in the law and regarded impartial 
is one of organized society's greatest 
happiness and welfare. 

one would search in vain for 
law or of the nature of the judicial 
process. Men like Beasley and Magie and Gummere 
neo-realism in jurisprudence ; they had 


been a ruggé 


justice undet 

contributions 
In these n 

theories of 


human 


emoijrs, 


knew nothing 


not heard hey were controlled by their “personal 
economic predilections”: they had not learned that the 
judiciary was supposed to be auxiliary to any other 


overnment. 


ind 


Swayed only by a pas 
with a belief that justice 
pecter of persons or political parties, 
ly and wrote incisively; and many of 
their opinions are landmarks of the law of their State 
and their country. Likewise the lawyers who practiced 
before them were engaging and virile personalities, who 
clients with all of the arts at their command 
but laid aside their verbal weapons at night to dine 
with the judge and opposing counsel. It was an era 
in which judges and lawyers were conscious of their 
own rectitude and independence and integrity of mind, 
and held no fe f heing corrupted or led astray by 
acquaintance of themselves 


departm nt 
sion for justi armed 


could be no 
they thoug] t dee] 


served theit 


Chey 


were men unafraid 


or of anvone else If they had any ascendant philoso 
phv. it was to find how few curbs and checks on in 
dividual liberty and opportunity were necessary to 
human happiness and welfare 

In the nature of things, these memoirs are a saga 
of those who succeeded ; Mr. McCarter’s Olympus con- 


vorked hard and sacrified much, but 
Of rare occasions when he felt that 
partisanship factionalism moved comparative medi 
ocrity into places, he writes scathingly, perhaps 
unjustly in one or two instances; but he gives no pic- 
ture of the whole Bar of his State during the half cen- 
tury. We read of Lindabury and the Corbins, but find 
no word of the forgotten lawyers who in small com- 
munities led interesting and useful lives and consti- 
tuted, as alwavs, the backbone of the Bar, the true serv- 
ants of the small enterprise and the average citizen. 
The author’s racy anecdotes leave ground for suspect- 
ing that his unpublished—and perhaps unpublishable— 
VUemories would be even better reading than the tales 


that are told 


tains no men who 


won no high place 


Of many of the jurists and “mere lawyers” about 
whom these memoirs were written, as well as of their 
distinguished author, we may truly say, as Hamlet did 
of his father— 


“He was a man; take him for all in all, 
I shall not look upon his like again.” 

Gone are nearly all of those generations of mighty 
chieftains of the Bar who traveled the circuits, fought 
furious battles in the court-rooms, counseled great en- 
terprises boldly to success, and had a large part in 
shaping the American tradition that the Courts are bul- 
warks of liberty. In their places stand lawyers gen- 
erally of a different type—less forensic and spectacular 
than their predecessors now look to be, but better 
trained, more aware that the public interest deserves a 
place at every council table, and more adaptable to the 
vastly changed tasks devolving upon the profession. 
This is a good book for young men coming to the Bar 
to read and to own, because one turns from its pages 
to recall some recent events with a freshened confi- 
dence that in New Jersey, as in the other States, each 
generation of lawyers has produced, and will continue 
to produce, successors worthy of the old traditions 
men who will serve their clients and the public faith- 
fully, will help defend the basic institutions of their 
country, will do competent work from a sense of work- 
manship, and in the best spirit of “the old school” will 
have “lots of fun” in doing it. 


WILLIAM L. RANSOM 


Arrangements for Annual Meeting, 


Cleveland, Ohio 


July 25-29, 1938 
HEADQUARTERS—HOTEL CLEVELAND 
Hotel accommodations, all with bath, are available 
as follows: 


; ; Double Twin beds 
Single for (dbl. bed) for Parlor 
1 person for2persons 2persons Suites 


CLEVELAND ....$2.75 to $4.50 $4.50 to $6.50 $6to$10 $12 &up 


ALLERTON ..... 2.25to 3.50 3.75to 5.004.50to 6.00 10 

CRITE Fk ocecs 3.00to 5.00 5.00to 7.00 T7to 10 12&up 
HOLLENDEN 3.50to 7.00 5.00to 7.50 6to 12 12&up 
STATEBR 6.000 3.00to 6.00 4.50to 8.00 5to 8 10&up 


Explanation of Type of Rooms 


\ single room contains either a single or double 
bed to be occupied by one person. A double room con 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in the 
morning or evening. 

Requests for reservations should be addressed to 
the Executive Secretary, 1140 N. Dearborn St., Chi- 
cago, Illinois. 











The “In Pari Delicto” Maxim Between Attorney 


and Client 


TTORNEYS represented a client in a suit in 
which a judgment for $10,000 was rendered 
against the client. Before it was docketed the 

client, upon the advice of his attorneys, conveyed to 

them four parcels of land worth $20,000, subject to a 

$4,000 mortgage, so as to defeat the judgment creditor, 

his attorneys stating that they would represent to the 
creditor that the conveyance to them was made in con 
sideration of ser rendered of the value of $7,500 
and promising that they would hold the title for his 
benefit and reconvey the same to him upon request. In 
due course the $10,000 judgment was vacated. Upon 
request, the attorneys reconveyed by a deed, which the 
client failed to record. client was sued 
by another plaintiff and was represented by the same 
attorneys. He redelivered the unrecorded deed to them 


vices 


There alter, the 


upon their advice and upon their agreement to hold 
the property therein described for his benefit, to assert 
their fictitious rights thereto under the deed and re 
convey to him or his nominee upon his request. Later 


they advised him that it would be necessary for them 
to file a friendly suit to have the deed declared to be a 
mere equitable mortgage to secure the $7,500 fictitious 
claim for fees and to foreclose the same and that he 
should permit a judgment to be rendered by default, 
stating that the property would nevertheless be recon 
veyed to him upon request. In consequence, a judg 
ment of foreclosure was rendered and the land sold to 
the attorneys. The attorneys later claimed to be abso 
lute owners of the property conveyed. To a complaint 
alleging the foregoing facts, a demurrer was sustained, 
without leave to amend, on the ground that the parties 
were guilty of fraud and collusion to defeat the plain- 
tiff’s creditor and that, since they were in pari delicto, 
a court of equity should give no relief. The court held 
it error to dismiss the suit, denying leave to amend, 
saying that, assuming the facts stated to be true, the 
complaint would state a cause of action if amended to 
include an allegation that plaintiffs had offered or are 
willing to pay the defendants the amount of the fees 
due them. The court said: 

“The demurrer was 
rendered in this case on the theory 
cefendants entered into collusion 
pated in the transactions descr 
purpose of defrauding the creditors 
true that ordinarily a court of e 
to either party to an action to set 
has been procured by fraudulent 

There appears to be a well-recognized exception to 
the rule last stated. When the parties to the fraudulent 
transaction occupy a fiduciary relationship in regard 
thereto, such as client and attorney, and the client relies 
upon the advice and counsel of his attorney with relation 
thereto, it is held that the client is not in pari delicto with 
his attorney. Under such circumstances the attorney is 
deemed to be more culpable than his client, and equity may 
then the client burden of an unjust and 
fraudulent iudgment thus procured. Clark v. Millsap, 197 
Cal. 765, 783, 242 P. 918, 925. In the case last cited, 
which was a suit instituted by a client against her attorney 
to compel an accounting of monevs turned over to him to 
defraud her creditors. the court said: “The commonplace 
maxims of equity, ‘He who seeks equity must do equitv’ 
uilty must come with 
ipplication to the facts adduced in 


ind the judgment was 
that the plaintiffs and 
and wrongfully partici 
ibed in the complaint for the 
of the plaintiffs. It is 
uity will not grant relief 
iside a judgment which 
collusion between them 


sustained 


relieve from the 


a court of ec 


and ‘He who comes into 
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clean have no 
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the instant cas« ( ertainly the law w rt 
in pari delicto with her attorney, who, acting 
influence and advice, places her property in hi 
possession for purposes of concealment As between 
two, the client is not, in the eyes of the law as culpabl 
the legal adviser.” 


Division of Fees with Another Lawyer for Re- 
ferring Business Improper 


One attorney sought to compel another to account 
to him for fees received from certain clients referred 


by the plaintiff to the defendant under an agreement, 


whereby the defendant was to pay the plaintiff one- 


third of the gross fees received. In one matter, the 
plaintiff, because of his conflicting and adverse inter- 
est, was disqualified to represent the client. In the 


others, he could not do so because he had 
the practice of law due to ill health. The agreement 
was held to be against public policy and unenforcible. 
Clark v. Robinson (App. Div. S Dept.) 299 
N. Y. S. 474, 

It is interesting to note that this view completely 
accords with Canon 34, which now is as follows: “No 
division of fees for legal services is proper, except with 
another lawyer based upon a division of service or 
responsibility.” 

Until recently, Canon 34 contained the following 
sentence: “But sharing commissions between forwarder 
and receiver, at a commonly accepted rate, upon collec 
tion of liquidated commercial claims, though 
lawyer and the other not, is not condemned 
where it is not prohibited by statute.” Upon recom 
mendation of its Committee on Professional Ethics and 
Grievances, the American Bar Association at the Kan- 
sas City meeting voted to omit this sentence. 


retired from 
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one be a 
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Attorney Cannot Surrender License When Charges 
Against Him Are Pending 


When charges are filed against a lawyer and dis 
barment is imminent, a voluntary surrender of the 
license is sometimes considered a cheap priee to pay 
for escape from the resulting disgrace and shame. The 
Appellate Division of the Supreme Court of New York, 
however, recently refused to accept such a resignation 
where an attorney was charged with the conversion of 
funds belonging to another. In re Lyons, (App. Div. 
Third Dept.) 299 N. Y. S. 515. 


Careless Quotations to Courts 


A phase of the lawyer’s duty to be frank and hon 


est with the courts was emphasized by the Supreme 
Court of Rhode Island in Orleck v. Nemtzow, 195, 
Atl. 234, 240, when the Court said: 

“The defendant argues that the decision of this court 


in Blaine v 
authority in his favor on the point that we 
cussed and confronts us in his brief with an alleged quota 
tion from that opinion in support of his cla The Blaine 
is clearly not in point and the language as 

not to be found in the opinion. With lerable diffi- 
“111] > discove d hz I > alleg a anotat : 
culty we discovered that the alleged quota com 


Bourne, 11 R. I. 119, 23 Am. Rep. 429, is an 


have just dis 


Case quoted is 


const 


10n Was a 


bination of discomnected phrases from widely separated 
parts of that opinion, without indicating intervening omis 
sions. As this mav have been due to oversight in revision 
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we now say that it is the duty of counsel in every case to 
make certain that quotations from the decisions of this 
or any other court are truly and fairly presented and do 
not misrepresent the meaning of the language used by the 
court.” 


Disbarment for “Moral Turpitude” 


An attorney California was convicted of violat- 
ing the Corporate Securities Act in having knowingly 
authorized, directed or aided in the issuance and sae 
of securities contrary to the act. When an attorney has 
been convicted of a felony or misdemeanor involving 
moral turpitude, it is provided by statute that, upon 
receipt by the court of the record of conviction, he must 
be suspended and must be permanently disbarred when 
the judgmet conviction has become final. The at- 
torney contended that the offense of which he had been 
convicted did not involve moral turpitude. Denying 
the validity of this contention and sustaining the sus- 
pension, the Court said: 

“*The concept of moral turpitude depends upon the 
state of public morals and may vary according to the com- 
munity or the times.’ In re Bartos (D. C.) 13 F 2d 138, 
139. In Beck v. Stitzel, 21 Pa. 522, 524, citing araong 
other cases, In re Coffey, supra, it was said: “This ele- 
ment of moral turpitude is necessarily adaptive; for it is 
itself defined by the state of public morals, and thus far 
fits the action to be at all times accommodated to the com- 
mon sense of the community.’ In the case of Rudolph v. 
United States, 6 F. 2d 487, 55 App. D. C. 362, 40 A.L.R. 
1042, it was said: ‘We are not much concerned with the 
distinction sought to be made between crimes malum in se 
and those which are merely malum prohibitum. Many 
things which were not considered criminal in the past 
have, with the advancement of civilization, been declared 
such by statute; and the commission of the offense, if it 
involves the violaton of a rule of public policy and morals 
is such an act as may involve moral turpitude’; and ‘there 
is no hard and fast rule as to what constitutes moral turpi- 
tude. It cannot be measured by the nature or character 
of the offense, unless, of course, it be an offense inherently 
criminal, the very commission of which implies a base and 
depraved nature. The circumstances attendant upon the 
comniission of the offense usually furnish the best guide.’ 

“In sustaining legislation of the charter of the Corpor- 
ate Securities Act, it has been held that the general pur- 
pose and tenor of the act is to ‘protect the public against 
the imposition of unsubstantial schemes and the securities 
based upon them’ and against ‘fraudulent or unlawful stock 
and investment schemes and enterprises’. . . It must 
necessarily follow that violations of the act are contrary to 
the concept of honesty and good morals where the intent is 





to evade its provisions with the object of gain or profit. 
Therefore, the stigma of moral turpitude may attend the 
violation of the statutory requirement that a permit must 
be obtained f1 a body constituted to supervise the details 
and guard the interests of the public against impositions 
and frauds before the issuance or sale of securities. This 
stigma would seem to attach to the conviction of an at- 
torney who, as charged and found guilty, ‘knowingly au- 
thorizes, directs, or aids in the issue and sale of’ securities 
contrary to the provisions of the act where the circum- 
stances indicate that the omission was not merely technical 


but was done with the object and design of evading com- 
pliance with the act. See also In re Diesen, 217 N. W. 356. 

‘The defendant claims that the failure to obtain the 
permit was in this case merely a technical omission, for 
which he should not be disbarred or suspended from the 
practice of law, relying on In re Kling, 186 P. 152. The 
fact of the record itself refutes the contention. Numerous 


persons to whom we may assume the securities were sold 
complained against the defendant. The defendant does not 
offer to show that his alleged ‘technical’ omission was cured 
by a dilatory application for a permit, or that a perm 


granted. On the contrary the plain indi- 


cation from the two classes of charges is that the defend- 
ant’s purpose was to evade the necessity of a permit by 
purchasing the securities and reselling them as his per- 
sonally owned property. The trial court apparently con- 
cluded that the acts of the defendant were ot such a seri- 
ous and dishonest character that protection to society de- 
manded that he should not, during the period of probation, 
engage in the investment business or handle the money of 
other persons. It would be anomalous to conclude that 
he should nevertheless be permitted to continue in the prac- 
tice of the law during that period. The same reason for 
requiring that he be restrained from further engaging in 
the business of making investments for others or im han 
dling the property of others is persuasive that the motive 
and intent with which he acted was such as to indicate 
turpitude in the commission of the offenses of which he 
was convicted. The record of conviction therefore is 
suthcient upon which to dispose of the proceedings herein 
finally without a reference to and investigation and recom 
mendation by the board of governors of the State Bar as 
to whether the defendant’s acts involved moral turpitude.” 
In re Hatch, 73 P. 2d 885, 887. 


A Commendable Application of the Court’s Inherent 
Power of Court to Disbar Attorneys 


The State Bar of Michigan was created by judicial 
order subsequent to the passage of a statute empower- 
ing it to integrate the bar. The statute specified deceit, 
malpractice, crime, misdemeanor or wilful misfeasance 
as grounds for disbarment. A Grievance Committee 
found Hartford guilty of conspiring to obtain the 
illegal entry of an alien into the United States after he 
had been refused a visa by immigration authorities and 
recommended his disbarment. An order to show cause 
why the recommendation should not be adopted was 
issued and three circuit judges were appointed, pur- 
suant to statute, to determine the issue. It was found 
that Hartford had written a letter to the immigrant, 
signing a fictitious name thereto, mentioning a date on 
which he would be in Detroit at a certain hotel, 
which time he would have some fine air drills for his 
approval. The immigrant was to pretend to the im- 
migration authorities that he was interested in the pur- 
chase of mining equipment, that he desired to visit 
Detroit for the purpose of inspecting such equipment 
and present the letter written by Hartford in proof of 
this if questioned by immigration authorities. 

Hartford contended that he could not be disbarred 
because (1) the foregoing facts do not constitute a 
crime against the United States; (2) if guilty of a 
crime, he could not be disbarred therefor until con- 
victed thereof; (3) he could be disbarred only upon 
the grounds set forth in the statute. 

The Supreme Court of Michigan held all these 
arguments invalid and affirmed the order of disbarment, 
saying : 

“However, aside from this question, we believe the 
record is replete with facts and circumstances that require 
affirmance of the judgment. It is clear that respondent 
attempted to effect the entry of Regan by deceit and 
fraudulent misrepresentations to be made to the immigra- 
tion authorities by means of the fictitious letter and other- 
wise. His actions exhibit a gross disregard of the obliga- 
tions imposed upon him by virtue of his status as an at 
torney and officer of the court, and are not compatible with 
the attitude and sense of moral responsibility which must 
be possessed by those with whom the administration of 
justice is intrusted if the respect and dignity of the courts 
is to be maintained. He has violated the confidence placed 
in him upon his admission to the bar as being one pos 
sessed of sufficient moral character to be cntitled to en 
age in the practice of law, and has completely demon- 
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wholly unfit to be permitted to 


strated that he is a person 


continue in practice and exercise and hold the rights, 
obligations, and trusts which are imposed on every mem 
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as amended by Pub. Acts 
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disbarred only for the 1 
Comp. Laws ‘1929, Sec. 13585, 
1931, No. 171. power to bar is inherent 
court and may be exercised for reasons other than those 
specified in the statute State Bar of Michigan v Hart- 
ford, 275 N. W. 792 
This apparently sound view is in striking contrast 
to that taken by the Supreme Court of North Carolina 
in Committee on Grievances of State Bar Assn. v. 
Strickland, 200 N. C. 630; 158 S. E. 110, dissenting, 
where it was held that failure in an obvious attempt to 
follow the procedure prescribed by a statute in a dis 
barment proceeding prevented the courts from ordering 
cts stated suffi 
‘judicial” method could 
method was 


easons 


Che dis 


disbarment, even though the facts were 
cient ground therefor ; that the 
not be applied where the 


templated. 


Statutory con 


Attorneys as Witnesses 


The Supreme Court of Errors of Connecticut re 
cently had occasion to consider the propriety of an 
attorney's testifying in a case which he is conducting 
The Court said: 

“On occasions, happily infrequent, when the matter of 
acting in the dual capacity of counsel and witness has been 
before us, we have emphatically discountenanced the prac 
tice. When counsel becomes a witness in behalf of his 
client in the same cause on a material matter, not of a 
merely formal nature such as the attestation or custody of 
an instrument and the like, and not in an emergency to 
avoid defeat of the ends of justice but having knowledge 
that he would be required to be vitness in time to re 
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ONE are the days when an untrained worker was 
called from his job to act as prosecutor or sit upon 
the bench and administer revolutionary justice 

During the early years of the revolution when an out- 
grown government machine was in process of liquida 
tion, when no one had been trained in law and proce 
dure as needed for the new society, judicial personnel 
could be recruited only from the working class. Their 
background raised the presumption that they could be 
trusted as good revolutionaries. This major principle 
came first, and faultless legal application by trained 
Soviet jurists | wait until schools could prepare 
them. 


iad to 


Today's Soviet Union is far from that early war 
torn country of twenty years ago. Spurred on by 
Stalin’s now-famous words, “Cadres decide every- 


thing’’' educational forces within the Union have in 


*Mr. Hazard has just c mpleted a course at the Moscow 
Law Institute, as a student under the auspices of the Institute 
of Current World Affairs, with headquarters in New York 
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two years duration through a three-year term to this 
season’s four- year program. Under the new law per- 
mitting entrance on certificate to those who receive in 
the middle schools a grade of excellent in all their major 
courses and not less than good in minor ones, the 
majority of this year’s entering class qualified without 
the entrance tests, given to the others in Russian, 
mathematics, physics, chemistry and political education. 


} 


The average age of students shows a marked de- 
cline over former years, the first year class now in- 
cluding 25.6% below 20 years of age, 44.6% between 
20 and 25, and only 29.5% above 25. At the same 
time the percentage of students with Young Communist 
League affiliations or Party membership has been re- 
duced, due in part to last winter's decree* forbidding 
consideration of class origin of students applying for 
admission to Institutes of Higher Learning. Students 
from non-Party and non-Young Communist League 
groups have now increased from only 5.5% in last 
year’s entering class to 27% in this year’s. 

Pedagogical methods have been revolutionized in 
keeping with the new decree on organization of Insti- 
tutes of Higher Learning.’ Insufficient self-discipline 
in a student body which had grown up during the un- 
controlled days of the Civil Wars had made necessary 
a form of now outworn recitation procedure. With the 
coming of a new generation, not only trained but even 
born since the Revolution, rigid control with its result- 
ant curb on initiative has been abandoned. The new 
decree demands that question sessions be abolished, 
leaving in their stead seminar sessions in which the 
students in the advanced courses will read papers and 
will study cases appearing in the practice of the day. 
Traditional two-hour lectures will remain as the back- 
bone of the program. Here are the first signs of a 
modified case system, a combination of lecture material 
and cases to illustrate the points. 

Because students come without previous University 
training and with only an equivalent of Junior High 
School education, the curriculum leaves the study of 
special branches of the law to later years and begins 
with more basic subjects in history and theory. Lenin's 
admonition is carefully followed. He urged students 
“to cast an historical glance even though momentary 
on the method in which the state and law have arisen 
and developed a 

In consequence, the curriculum includes courses 
in the general theory of law, the history of the state 
and of law throughout the world and in particular 
among the peoples of the Soviet Union, and a survey 
course on the Soviet governmental apparatus and admin- 
istrative law. Political economy, history of the Com- 
munist Party, and philosophy are taught here as in all 
Institutes of any kind. These two basic groups are 
filled out by Latin and one of three foreign languages 
(English, German, or French), together with gym- 
nastics and military science. 

The second year sees a continuation of basic 
courses, such a dialectic materialism, Leninism (Marx- 
ism as applied to conditions of an Imperialistic world) 


< 


Art. 99. With the fall of 1937 two Law Schools were opened 
at Stalingrad and Novorossiisk. Their classification places 
them on a lower plane than the Law Institutes. 

4. Law of Dec, 29, 1935, Collection of Laws, U.S. S.R., 
1936, I, No. 1, Art. 2 

5. Law of June 23, 
1936, I, No. 34, Art. 308. 

6. XXIV Lenin, Sochineniya (2nd or 3rd ed., Moscow, 


1923-35) 364 


1936, Collection of Laws, U.S.S.R., 





and economic policy (the application of the principles 
of political economy within the U. S. S. R.). The 
course on the Soviet governmental apparatus and 
administrative law is continued, and to it is added a 
survey of the governmental structure of bourgeois coun- 
tries. Courses in the Court system of the U. S. S. R., 
and in the general principles of Criminal and Civil law 
start the student on his first pure study of law. He 
continues his foreign language and gymnastics, and also 
takes a course in statistics. 

With the third year the study of law begins in 
earnest. There are major courses in civil and economic 
law, criminal law, civil and criminal procedure, labor 
law, the constitution of the U. S. S. R., and transport 
law. Up to the fall of 1937 the third year students 
chose the field of law in which they intended to spe- 
cialize—civil or criminal, but this division was elimi- 
nated in the program appearing with the opening of 
the 1937 school year. Those who chose the criminal 
field will be judges, prosecutors, or practicing attor- 
neys. Those who chose the civil field will later take 
positions as consultants in Soviet economic organs and 
corporations. Each group did more extensive work 
in its chosen field than the other, although each group 
took the major courses in the other field. Special 
courses for the criminalist included criminology, court 
medicine, court psychiatry and psychology.  Civilists 
majored in credit law, housing laws, and advanced la 
bor law. 

The fourth year brings the course to a close with 
international public and private law, family law, pro- 
cedure in the state arbitration tribunals and special 
advanced courses in the chosen field as well as the 
fourth year of the chosen foreign language. 

But classroom work is not all that is provided by a 
Soviet Institute. Every member of the second and third 
year classes is placed in a court, administrative bureau, 
government corporation, or prosecutor’s office for actual 
contact with the work for which the student is pre- 
paring. This practice covers two months each year. 

Each year an actual session of the Moscow City 
Court (with jurisdiction over serious criminal offenses ) 
is held in the big lecture hall, classes being halted during 
its two to three-day duration. Soon afterward the Chief 
Judge lectures on the lessons to be learned from the 
trial. Questions from the floor do not spare his own 
feelings if he has shown partiality. 

Examinations complete each term, being given 
orally by the Professor. Candidates are called singly, 
given two written questions to be prepared in the room, 
and then questioned extensively in connection with their 
prepared answer. 

Optional lectures on literature, music and art form 
part of the general cultural campaign being waged 
within the Soviet Union. First year students may hear 
lectures on organization of work and study time, and 
all students may call on the professors at fixed hours 
for private consultation. 

The future task of the Law Institutes is stated 
concretely by A. Y. Vishinsky, State Prosecutor for 
the U. S. S. R., who writes, “We must demand that 
our judges be people with sufficient vital and political 
preparation. We must set as our task the preparation 
of our judges in this very direction. There canrot 
be good courts without good judges.” 





7. The Problem of Evaluating Evidence in Soviet Crim- 
inal Procedure, Sotsialisticheskaya Zakonnost, 1936, No. 7, p. 
21 at 26. 
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UNIFORM FEDERAL PROCEDURE 


The “Federal Rules of Civil Procedure”’ 
were adopted by order of the Supreme Court 
of the United States December 20, 1937. 

In compliance with the terms of that order 
the Attorney General reported the rules to 
Congress January 3, 1938, the opening day of 
the second regular session of the Seventy-Fifth 
Congress. 

Section one of the Act of June 19, 1934, re- 
stored to the Court its ancient power to pre 
scribe the methods of procedure in actions at 
law, the exercise of that power having been 
suspended by the various ‘Conformity Acts.” 

Section two of that Act also gave to the 
Supreme Court the power to “unite the general 
rules prescribed by it for cases in equity with 
those in actions at law so as to secure one form 
of civil action and procedure for both.”’ 

The “united rules” have accomplished that 
result without impairing any right or remedy 
heretofore available on either side of the court. 
No equitable doctrine has been restricted. No 
equitable remedy has been taken away or made 
less effective. 

A similar procedural union has already 
been attained in more than thirty of the states 
but not all those states have worked out a sin- 
gle procedure for law and equity in the brief 
and simple method here employed. These rules 
now offer a single and uniform method of pro 
cedure, free from arbitrary and artificial dis 
tinctions which have long been productive of 
delay, uncertainty and expense. 

The great change which the new rules will 
make is the substitution of a simple, uniform 
system in all the Federal courts, alike in every 
state of the Union, in place of the “Conformity 


Act” so-called; a system which attempted to 
require in the Federal courts, conformity ‘‘as 
nearly as may be” with the fluctuating proced- 
ural statutes of the various states in which the 
Kederal court is held. The failure of the con 
formity experiment is so well known and has 
been so often disclosed that it is not necessary 
here to go into details of its failure. 

The new uniform rules are a first step 

towards a real and workable conformity. They 
are a C ym posite of the best features of state 
practice. In at least thirty states the local prac 
titioner can conduct litigation in the Federal 
courts under those rules without finding many 
substantial departures from the methods to 
which he is accustomed in the courts of his 
own state. 
If closer conformity is thought desirable, 
it is attainable at will by the states. Power can 
be given by the State legislative bodies to the 
courts to prescribe the procedure to be fol- 
lowed in their courts. This power has already 
been given to the Supreme Courts in many 
States; among them Alabama, Arizona, Colo 
rado, Delaware, Michigan, New Jersey, New 
Mexico, North Dakota, Pennsylvania, South 
Dakota, Washington, West Virginia, Wiscon 
sin and (in part) California, Illinois, Kansas 
and New York. 

In the exercise of that power, the courts, 
with the aid of the bar, can assimilate the state 
practice to the methods employed in the Fed 
eral courts so as to secure any desired degree 
of conformity, and may make special provi 
sions to meet special conditions where it may 
be thought that modifications of the Federal 
procedure are desirable. 

In one respect the method of the working 
out of this new Federal Civil Procedure is 
worthy of special mention. Suggestions of the 
bench and bar were invited before the work of 
drafting began; the 1936 and 1937 drafts of 
proposed rules were submitted to the bench and 
bar by direction of the Supreme Court, for 
criticism and suggestion. Thousands of mem 
bers of the bar, through committees or indi 
vidually, responded to this invitation and co 
operated in this task. The drafts were discussed 
and voted on in the 1936 and 1937 meetings of 
the American Bar Association, which for many 
years led the fight for the adoption of uniform 
rules of civil procedure in the Federal Courts. 

It is believed that a precedent has been 
established for a new and better way to formu 
late and regulate court procedure—a method 
in which all who desire may find an opportunity 
to participate instead of one in which methods 
of procedure are prescribed by a few upon the 
unheard many whom they will affect. 
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MR. JUSTICE SUTHERLAND RETIRES 

Mr. Justice George Sutherland has availed 
himself of the privilege of retirement from the 
office of Associate Justice of the Supreme 
Court of the United States after more than fif 
teen years of continuous service on that high 
tribunal. He took his seat on the 2nd of Octo- 
ber, 1922, and his retirement was effective 
January 8, 1938. 

No more competent and authoritative ap- 
praisal of his personal qualities and his judi- 
cial service could be written than appears in 
the letter written to him by the Chief Justice 
and Associate Justices immediately after his 
retirement was announced. That letter and 
Mr. Justice Sutherland’s reply are as follows: 

January 6, 1938. 
Sutherland : 
your retirement from regular active serv- 
ice on the bench, we wish to give you renewed 
our warm affection and of our high 


VI y deat LISTICE 


ippreciation of the distinguished ability and unre- 
mitting devotion which have characterized your 
long participation in the work of the Court. Not 
only have you brought to our deliberations learning 
and dialectical skill, a wide knowledge of affairs en- 
riched by varied and eminent public service, and a 
habit roughness and precision, but you have 
matched tenacity of purpose with an unvarying 
kindliness and have mellowed our deliberations with 


untailing humor 


( ompanit 


We keenly regret the loss of this 
mship which will ever remain a delightful 


memory We trust that in your retirement from 
the cor nt labor of active service you will find 
fresl r and the abiding satisfaction which comes 
from the consciousness of arduous duties performed 
with « plete fidelity 
Faithfully yours, 
Cuartes E. HuGHes 
J]. C. McREyYNeLps 
ours D. BRANDEIS 
PIERCE BUTLER 
HARLAN F, STON! 
Owen J. Roperts 
BENJAMIN N. Carpozo 
Huco L. BLAcK 
M Sutherland 
January 7, 1938 
M ear Brethren 
e read your letter, and make my reply to 
t witl ngled emotions of gratitude for the more 


in ¢ things you say, and sorrow that these 
amenities end the completeness of that close and 
affecti comradeship which reaches back so 
It is very hard for me to step out of 
ere I have taken comfort for so long. 
I leave the Court with keen regret. I have loved 
which we have been engaged together ; 
definite conviction that the time has come 
reconciles me to the unwelcome thought of laying it 
lown. The memory of our association will remain ; 
but this, although very dear, will not compensate 


enerous 


rele. wl 


the work in 


and only 


me for the loss of the reality. May health and happi 
ness attend vou all throughout the coming years. 
Very sincerely yours, 
Gro. SUTHERLAND. 
Pre ¢ EF ]USTICI 
Mi stTIcE MCREYNOLDS 


Mr STICE BRANDEIS 


Mr. JustTick BUTLER 
Mr. JUSTICE STONE 
Mr. Justice Roperts 
Mr. JUSTICE CARDOZO 
Mr. Justice BLACK 

Although born in England, he came to 
America and to Utah in boyhood, and his pro- 
fessional and public career was identified with 
the West. He was the thirty-ninth president of 
the American Bar Association, and his service 
in the Senate of the United States won for him 
renown as one of the foremost lawyers in that 
body. After his appointment to the Supreme 
Court his precise mind and instinct for justice 
made their impress on the work of the court. 
The prime significance and great usefulness 
of his many contributions to American juris 
prudence will be found in opinions dealing 
with the right of trial by jury, the preserva 
tion of that institution as at common law, free 
dom of the press, liberty of the individual, and 
the like. 

In behalf of the Bar of America, the 
JOURNAL expresses to the retired Associate 
Justice the most earnest hopes for his good 
health, full enjoyment of useful leisure, and 
the availability of his experience and counsel 
in the administration of justice, for many years 
to come. 


MR. JUSTICE REED 

The lawyers of the United States have 
welcomed heartily the elevation of Solicitor- 
General Stanley Reed to membership in the 
great Court before which he has been so con- 
spicuous, fair, and effective an advocate of the 
contentions of his client—the government of 
the United States. During his three years of 
arduous service in an office that has been graced 
by lawyers such as Taft, Davis, Beck, Mitchell 
and Thacher, he has maintained a high reputa- 
tion for concise presentation, unobtrusive schol 
arship, capacity for sustained work, and a dis- 
arming fairness that won unfailing respect. 
()ver-statement and intolerance of others’ views 
were not in his arsenal of weapons, no matter 
how momentous the issues; and he commanded 
and kept the high regard and the cordial friend- 
ship of men who disagreed deeply with many 
of the views which he supported. He left no 
impression that he had sacrificed the integrity 
of his judgment or surrendered the independ 
ence of his own abiding faith in the law. 

3y training, experience, and habits of 
mind, he is well equipped for the work of the 
Court. Members of the American Bar Asso 
ciation who hail his promotion will miss him 
greatly from their councils. Lawyers who had 
held high office in the American Bar Associa 
tion have become members of the Supreme 
Court, but none has gone so directly from active 
work in the Association. At the Boston meet- 
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ing in 1936, Mr. Reed was one of the most in- 
defatigable members of the Resolutions Com- 
mittee, and was appointed to that Committee 
again this year. During 1935-36, he was also 
a member of the Standing Committee on Juris- 
prudence and Law Reform. Upon the creation 
of the House of Delegates in 1936, he became 
a member ex officio as Solicitor-General, at- 
tended the 1936 and 1937 meetings of the 
House, and took keen interest in its work. 
Aside from the President of the Association at 
the time in office, probably no other member has 
been as eagerly sought as a speaker before State 
and local Bar Associations during the past three 
years; and Mr. Reed accepted these invitations 
to the full extent permitted by his official 
duties. 

From those and other relationships the 
new Associate Justice has come to know the 
lawyers of the United States to an unusual ex- 
tent, and they have come to count him among 
the most kindly and friendly and capable men 
in their ranks—one whom the President of the 
United States has done well to appoint to the 
highest Court. 

In responding for the members of the 
American Bar Association to the addresses of 
welcome at the Boston meeting in 1936, the 
Solicitor-General said that “there is no better 
time than in this good year that the American 
3ar Association should return to these begin- 
nings of American freedom and American self- 
government.” He pointed out the greater 
homogeneity of the people and the problems of 
the United States, and said that “the legis- 
lator as well as the counsel deals no longer en- 
tirely with individual controversies, with indi- 
vidual instances of disagreement, with single 
prosecutions or with unit claims,” with the re- 
sult that all forms and procedures, as well as 
substantive concepts, in the law, “must be 
worked out by the lawyer as though they were, 
as in fact they are, a million sources of litiga- 
tion, so that we may approach our business 
dealings with bases which cannot be questioned 
when individual instances arise.’’ In the ses- 
sions and work of the Association as he viewed 
it, “we are fortunate to be able to examine the 
bases of our law from the point of view not 
only of research and of history, but from judi- 
cial experience as well.” A lawyer actuated by 
such a point of view during his days at the 
counsel table is indeed likely to be sure-footed 
as a jurist. 


ESSENTIALS OF IMPARTIALITY 
N THE development of standards for the 
fair and impartial determination of contro- 
versies between government and its citizens, 


by and before judicial and quasi-judicial tri- 
bunals, reference could hardly be made too 
often to the classic Report on Ministers’ Pow- 
ers submitted by the Lord Chancellor to the 
British Parliament in April of 1932: 


“The first and most fundamental principle of natural 
justice is that a man may not be a judge in his own case. 
It is on this ground that a decision of a bench magistrate 
may be quashed by the King’s Bench Division of the 
High Court of Justice in the exercise of its supervisory 
jurisdiction, on the ground of bias, if a single magis- 
trate on the bench had any interest in the question.” 
( Page 76.) 

“But disqualifying interest is not confined to pe- 
cuniary interest. In Reg. v. Rand (1866) L. R. L. 
Q. B. 230, the Court Queen’s Bench laid it down that 
wherever there was a real likelihood that the judge 
would from kindred or any other cause, have a bias in 
favor of one of the parties, it would be very wrong in 
him to act.” (Page 77) 

“Indeed we think it is clear that bias from strong 
and sincere conviction as to public policy may operate 
as a more serious disqualification than pecuniary interest. 
No honest man acting in a judicial capacity allows him- 
self to be influenced by pecuniary interest ; if anything, 
the danger is likely to be that through fear of yielding 
to motives of self-interest he may unconsciously do an in- 
justice to the party with which his pecuniary interest 
may appear to others to identify him. But the bias to 
which a public-spirited man is subjected if he adjudicates 
in any case in which he is interested on public grounds 
is more subtle and less easy for him to detect and resist. 

“We are here considering questions of public policy 
and from the public point of view, it is important to re- 
member that the principle underlying all the decisions in 
regard to disqualification by reason of bias is that the 
mind of the judge ought to be free to decide on purely 
judicial grounds and should not be directly or indirectly 
influenced by, or exposed to the influences of, either mo- 
tives of self-interest or opinions about policy or any 
other considerations not relevant to the issue. 

“We are of opinion that in considering the assign- 
ment of judicial functions to Ministers, Parliament 
should keep clearly in vew the maxim that no man is to 
be judge in a cause in which he has an interest. We 
think that in any case in which the Minister's Depart- 
ment would naturally approach the issues to be deter- 
mined With a desire that the decision should go one way 
rather than another, the Minister should be regarded 
as having an interest in the case. Parliament would 
do well in such a case to provide that the Minister him 
self should not be the judge, but that the case should be 
decided by an independent tribunal.” (Page 78.) 


During a period in which the black 
patches denoting rigid control of the individual 
by government have loomed ever larger on the 
map of the World, the American Bar Associa- 
tion, through its Committee on Administrative 
Law and other instrumentalities, has insist- 
ently urged that these essential principles of 
free government shall be made and kept a part 
of the law of this land. The need for their 


observance increases as administrative agen- 
cies multiply and their desire to escape or limit 
review by free Courts is intensified. 
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Suit to Set Aside Public Utility Commission Order, etc. 


By EpGAR BRONSON TOLMAN*® 


National Industrial Recovery Act—Title II—Public 
Works Program—Standing to Challenge 
Loan Agreement 


A power company, operating under a non-exclusive 
franchise, has no standing to challenge, on grounds of con- 
invalidity, the execution of a loan and grant 
agreement by the Federal Emergency Administrator of 
Public Works, providing for the financing of a municipal 
electric plant by loan and grant. Since the power company 
has no legal right giving it immunity from municipal com- 
petition, any financial injury which it may suffer by reason 
of such competition is damnum absque injuria. 

Power Co. vs 82 Adv. Op. 
Ct Rep. 300 


stitutional 


Alal lina if kes et al., 


) 2 & 
65; 58 Sut 


In this opinion the Supreme Court considered suits 
in equity for an injunction brought to test the constitu- 
tional Title II of the National Industrial 
Recovery Act as continued by the Emergency Relief 
\ppropr! Act of 1935. Title II of the Act pro 


preparation and financing of a compre- 
ram of public works, and is not to be con- 


ides fe 


nensive pt 


fused with Title I of the Recovery Act which was de- 
clared unconstitutional in Schechter Corp. v. United 
States, 295 S. 495. Title II directs the Adminis 


the President's direction, to 


trator of Public Works, at 


prepare ehensive program of public works in 

cluding projects for the transmission of electrical 

energy The Act further provides that loans and 

grants made, among others, to municipalities, 

the grat such cases being originally limited to 30% 

of the cost of labor and materials. The maximum grant 
is late reased to 45% of such costs. 

The bills of complaint sought to enjoin the Ad- 
minist m executing loan and grant agreements 
with fe inicipalities of Alabama. The agreements 
contemplated the construction of electrical energy dis 
tribution ns and the purchase by the Administra 
tor of bonds, secured by a first pledge of revenues 
from the systems. The complainant challenged the 


he loans and grants as unconstitutional and 
thin the statutory It alleged 
engaged in the business of distributing elec- 


validity 
also as not provisions 
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trical energy in the respective municipalities, and al 
leged that it would suffer a loss of business as a result 
of the loans and grants enabling the municipalities to 
set up and maintain rival and competing plants. The 
suits in question were brought in the United States 
District Court in the District of Columbia. The re- 
spondents maintained the validity of the acts of the 
\dministrator and further contended that the petition- 
ers were without legal standing to maintain the suits. 
The District Court, after full hearing, ruled that the 
petitioner had legal standing to challenge the Adminis 
trator’s action but denied the injunction and dismissed 
the bills, upon the view that the statutory provisions 
were constitutionally valid. The Court of Appeals for 
the District found it unnecessary to consider the validity 
of the loans and grants, and affirmed the decrees of the 
District Court dismissing the bills, on the ground that 
no legal or equitable right of the power company had 
been invaded and, consequently, that it was without 
standing to challenge the validity of the Administrator's 
acts. 

On certiorari, the decrees of the Court of Appeals 
were affirmed by the Supreme Court in an opinion by 
Mr. Justice SUTHERLAND. He expressed the Court’s 
agreement with a view that the petitioner was without 
standing to challenge the validity of the Administrator's 
acts. 

Elaborate findings of the trial court were sum- 
marized in Mr. Justice SUTHERLAND’s opinion. These 
findings may be further condensed here. It appeared 
that the petitioner was an Alabama corporation, pos 
sessed of a non-exclusive franchise to ‘manufacture and 
sell electrical energy in that State. Among communi- 
ties served by its system are the four municipalities in- 
volved in the cases under review. The power company 
is a taxpayer of each of the municipalities, of 
the State, and of the United States. Each munici 
pality is authorized to construct and operate munici- 
pal power distribution systems to compete with the 


power company and to issue bonds to finance such 
operations, as well as to receive grants for that 
In each municipality ,a majority of the 


purpose. 
qualified voters approved the project before the loan 
agreements were made. There was no coercion on the 
part of the defendants and no conspiracy to cause injury 
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or financial loss to the power company, or to regulate 
its rates or to foster municipal ownership of utilities. 
The expenditures involved no purchase of or contract 
providing for regulation by the United States. The 
federal authorities reserved no — to control the rates 
charged by the municipal plants, or to control the opera- 
tion of the plants when compl ted. Each project was 
a part of a program of national scope designed to re 
lieve unemployment and to promote the general welfare 
of the United States. 

\fter reciting the findings, Mr. Justice SUTHER 
AND summarized the petitioner’s contention as follows: 


“In short, the case for petitioner comes down to the 
ccntention that consummation of the loan-and-grant agree 
inents should be enjoined on the sole and detached ground 
that the administrator lacks constitutional and statutory 
authority to make them, and that the resulting moneys, 
which the municipalities have clear authority to take, will 
be used by the mut ucipalities in lawful, albeit destructive, 
competition with petitioner.” 


In dealing with the petitioner’s contention, the 
Court first pointed out that, under Massachusetts v. 
Mellon, 262 U.S. 447, 486, the interest of the taxpayer 
in moneys in the Iederal treasury furnishes no basis 
for equitable relief against the expenditures of such 
moneys. 

After a brief discussion of this phase of the 
case, the Court turned its attention to a consideration 
of the question as to what enforcible legal right of the 
petitioner was invaded or threatened by the alleged 
wrongful agreements. In pursuing this inquiry, the 
Court emphasized that there was no element of con 
spiracy, fraud, malice or coercion involved, and said 


“If conspiracy or fraud or malice or coercion were 
involved a different case would be presented, but in their 
absence, plainly enough, the mere consummation of the 
loans and grants will not constitute an actionable wrong 
Nor will the subsequent application by the municipalities 
of the moneys derived theretrom give rise to an actionable 
wrong, since such application, being lawful, will invade 
no legal right of petitioner. The claim that petitioner will 
be injured, perhaps ruined, by the competition of the 
niunicipalities brought about by the use of the moneys. 
therefore, presents a clear case of damnum absque injurta 
Stated in other words, these municipalities have the right 
under state law to engage in the business in competition 
with petitioner, since it has been given no exclusive fran- 
chise. If its business be curtailed or destroyed by the 
operations of the municipalities, it will be by lawful com- 
petition from which no legal wrong results 

The petitioner's vital contention was resolved into 
one based on anticipated damage to a right it did not 
possess, namely, the right to be immune from lawful 
municipal competition. An analysis of this contention 
was made in the following portion of the opinion: 


‘The ultimate question which, therefore, emerges 
one of great breadth. Can anyone who will suffer injurious 
consequences from the lawful use of money about to be 
unlawfully loaned maintain a suit to enjoin the loan? An 
affirmative answer would produce novel and _ startling 
results. And that question suggests another: Should the 
loan be consummated, may such a one sue for damages? 
lf so, upon what ground may he sue either the person 
making the loan or the person receiving it? Considered 
apart, the lender owes the sufferer no enforcible duty to 
refrain from making the unauthorized loan; and the bor- 
rower owes him no obligation to refrain from using the 
proceeds in any lawful way the borrower may choose. If 
such a suit can be maintained, similar suits by innumerable 
admissible to determine whether 


Ss 


persons are likewise 


money is being loaned without lawful authority for uses 
which, although hurtful to the 


omplainants, are perfectly 


lawiul. The supposition opens a vista of litigation hitherto 
unrevealed. 

“John Doe, let us suppose, is engaged in operating a 
grocery store. Richard Roe, desiring to open a rival and 
competing establishment, soeks a loan trom a manutactur- 
ing concern which, under its charter, is without authority 
to make the loan. The loan, if made, will be wltra vires. 
The state or a stockholder of the corporation, perhaps a 
creditor in some circumstances, may, upon that ground, 


enjoin the loan. But may it be enjoined at the suit of John 
Doe, a stranger to the corporation, because the lawtul use 
of the money will prove injurious to him ial this result 
is foreseen and expected both by the lender and the bot 
rower, Richard Roe? Certainly not, unless we are pre 


pared to lay down the general rule that A, who will suffet 
damage from the lawful act of B, and who plainly will 
have no case against B, may nevertheless invoke judicial 
aid to restrain a third party, acting without authority, from 
furnishing means which will enable B to do what the law 
permits him to do. Such a rule would be opposed to sound 
reason, as we have already tried to show, and cannot be 


accepted. 


“If there are conditions under which two distinct 
transactions, neither of which, apart, constitutes a judi 
cially remediable wrong, may be so related to one anothet 


] 


as to affora a basis for judicial relief, st 


ich conditions are 
not to be found in the circumstances of the prese 


nt case.” 

In support of the view that no legal right of the 
petitioner was threatened with injury, Mr. JusTict 
SUTHERLAND placed great weight upon Railroad Com 
pany v. Eller f ta 105 U. S. 166. After commenting 
on the distinguishing features of the cases relied on by 
the power company, the Court concluded its opinion by 
pointing out that many of those cases involved the pres 
ence of fraud, coercion, conspiracy, or some other con 
trolling element, not found to be present here. 

Mr. JUSTICE BLACK concurred in the result 

The case of Duke Power Company and Southern 
Public Utilities ( ‘ompany v. Show yd County, et all, 
was also considered and disposed of by Mr. Justict 
SUTHERLAND on the authority of the Alabama Power 
Company case, and the decree of the Circuit Court of 
\ppeals was affirmed. In this case also, Mr. Justict 
BLACK concurred in the result. 

The Alabama Power Co. case was argued by Mr 
William H. Thompson for petitioner and by Mr 
Jerome N. Frank and the Solicitor G 
spondents. 

The Duke Power Co. case 82 Adv. Op. 270; 58 
Sup. Ct. Rep. 306, was argued by Mr. W. S. O'’B. 
Robinson, Jr. for petitioner, by Messrs W. H. Michol 
son and D. W. Robinson, Jr. for respondent, Green 
wood County, and by Mr. Jerome N. Frank for re 


Harold L. Ickes, et. al. 


spondent 


Public Utilities—Rate Making—Valuation 

In review of a suit to set aside an order of a public 
utility commission fixing the rates to be charged for gas, 
where the evidence before the commission and the lower 
court are not before the Supreme Court, the latter will con- 
fine its review to questions of procedural due process. 

In such circumstances, the rate order will not be set 
aside as arbitrary on its face, where it appears that the 
commission received evidence of value offered by the utility, 
and heard its arguments in a fair hearing, even though it 
appears that the commission gave controlling weight to evi- 
dence of historical cost of the properties involved. 


Railroad Comm. of Cal. v. Pa Gas and Electri 


Co., 82 Adv. Op. 327; 58 Sup. Ct. Rep. 334 

In this case, the Supreme Court reviewed an ap 
eal from an order of a District Court composed of 
three judges, which had raiment enjoined an ordet 
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of the Rail 1 Commission of California. The Com- 
mission by order had fixed rates for gas supplied by the 


appellee company. The latter had challenged the order 
as a deprivation of its property without due process of 
\mendment. A hear- 


law, conti to tl - Fourteenth 
re a special master, who, on the basis 


was held bef« 
s to value, expenses and revenues, con- 
rates were confiscatory and void. The 
ated that it did not pass upon and did 
reject the master’s findings as to fair 
income which the challenged 


ing 
of finding 
cluded that thi 

District Court st 
not appt 


value or determine the net 


rates would produce, and that it did not determine what 
would be a fair rate of return, but rested its decision 
solely upon the denial of due process of law by the 
Commission in fixing the rates. A prior appeal to the 
Supreme Court resulted in affirmance by an equally 


divided bet The present opinion, delivered by the 


Cuter J was rendered after reargument of the 
case, 

In deal with the case, it was noted first that the 
evidence taken before the Commission and before the 


District Court was not brought before the Supreme 
for certain affidavits of the president of 
and the president of the Commission. 


| The 





Court. except for 


the comr 


company, in effect, challenged the action of the Com- 
mission as invalid upon the face of its opinion and 
order. In rejecting the soundness of this position, Mr. 
CHIEF JI E HuGHES observed that there appeared to 
be no basis for the contention that the order was entered 
in violati [ state law. He then turned to considera 
tion of the constitutional question. In approaching this 


question, he pointed out that the District Court did not 
deal with the issue of confiscation and, since the evi- 
dence as not before the Supreme Court, it was con 
cerned on$ ith the question of procedural due process 
rather tl with the effect of the order on the com- 
pany’s property rights. To determine the soundness 
of the llee’s contention that it had been denied due 
proce Court briefly reviewed the rulings govern- 
ing the p1 edings of rate making commissions, and 
anil 
‘The right to a fair and open hearing is one of the 
rudiments of fair play assured to every litigant by the 
Federal Constitution as a minimal requirement. . . There 
must be due notice and an opportunity to be heard, the 
procedure must be consistent with the essentials of a fair 
trial, and the Commission must act upon evidence and not 
arbitraril \s we have seen, the respondent was heard. 
the Com n received the testimony of respondent’s 
witness« its exhibits and arguments. There is nothing 
vhatever t how that the hearing was not conducted 
ta rly 
“The plaint is not of the absence of these rudi- 
ments \ ut f the method by which the Com- 
sion t its result \s to this a fundamental 
listinct bserved. While a fair and open hear- 
ing must | accorded as an inexorable safeguard, we do 
not sit n appellate board of revision but to enforce 
constitutional rights When the rate-making agency of 
the State 1 fair hearing, receives and considers the 
mpetent ence that offered, affords opportunity 
throu é ind argument to challenge the result, and 
makes its determination upon evidence and not arbitrarily, 
the requi1 ts of procedural due process are met. and 
the quest that re ns for this Court, or a lower federal 
urt, is not as to the mere correctness of the method and 
reasonit ted by the regulating agency but whether the 
tes if result in confiscation.” 
\ttention was then given to the respondent's con 
tention t the Commission had refused to consider the 
fair the company’s property, but had, in fixing 


the rate basis, given effect solely to historical cost. In 
support of this contention the company pointed to cer- 
tain statements in the Commission’s findings in which 
it discussed the reasons why historical method had dom 
inated its findings. These statements, however, were 
found insufficient to warrant the conclusion that the 
Commission had refused to give consideration to cost 
of reproduction and other evidence. The comments 
of the Cuter Justice on this aspect of the case were, 
in part, as follows: 


“ 


But it does not follow from these statements that the 
Commission refused to receive evidence of the cost of 
reproduction or to consider that or other evidence pre- 
sented by respondent with respect to the value of its prop- 
erty. The contrary clearly appears. 

“Respondent submitted to the District Court affidavits 
of its president setting forth its contention that no consid 
eration was given to reproduction cost. This contention 
was combatted by an affidavit of the president of the Com- 
mission in which it is stated that the Commission gave 
careful consideration to all the testimony of record rela- 
tive to value and to the testimony offered by respondent 
respecting reproduction cost. These affidavits are of slight 
value as we have the official opinion of the Commission 
stating the course which it pursued. That opinion shows 
precisely what the Commission has done in this instance. 
The Commission states, 39 Jd. p. 64: 

“*Testimony regarding the cost to reproduce the prop- 
erties here under consideration was presented by the com- 
pany’s valuation engineer on several price bases, all being 
developed through the application of price translation 
factors, and not through the application of appropriate 
prices to an inventory of the property. In each pricing 
period offered the estimate to reproduce was higher than 
the historical cost. For the first six month’s period of 1933 
the reproduction cost was shown as 8 per cent higher than 
historical. A perusal of price trend charts introduced by 
the company elsewhere in the proceedings indicate that 
the estimate must be in error. It is not conceivable that 
a property, 80 per cent of which has been constructed in 
the high price period following 1919, could not be repro 
duced for a lesser cost under prices prevailing in the first 
six months of 1933. Witness for the city of San Francisco 
clearly indicated why the estimate was erroneous when he 
showed that the method used ignored certain factors tend 
ing in later years to decrease cost, such as improvement 
in construction materials and methods, increased use of 
mechanical equipment and a lessening in the width of the 
excavations and pavement cut. The estimates of cost to 
reproduce are not at all convincing and cannot be of 
positive value in this proceeding.’ 

“The Commission was entitled to weigh the evidence 
introduced, whether relating to reproduction cost or to 
other matters. The Commission was entitled to determine 
the probative force of respondent’s estimates. That the 
Commission did so is apparent from both its statement to 
that effect and the reasons it gives for considering these 
estimates to be without positive value. The 
compared them with other evidence and found the esti 
mates to be erroneous. It found that 80 per cent of the 
property had been constructed in the prior ‘high priced 
period’ and the Commission thought it inconceivable that 
the property could not be reproduced ‘for a lesser cost 
under prices prevailing in the first six months of 1933.’ 
These statements not only do not suggest but definitely 
rebut an inference of arbitrary action. 

“There is no principle of due process which requires 
the rate making body to base its decision as to value, or 
anything else, upon conjectural and unsatisfactory esti 
mates. We have had frequent occasion to reject such 
estimates.” 


Commission 


The Court was also of the opinion that there was 
no support for the contention that the order was en 
without evidence and therefore, arbitrary. 


tered was, 
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since it is the established rule that historical cost itself 
is admissible evidence of value. 

The Court concluded that since the main issue in 
the litigation was whether the rates as fixed were con 
fiscatory and since the District Court had not deter- 
mined that issue, the decree should be reversed and 
remanded for further proceedings 

Mr. Justice Brack concurred in the reversal of 
the decree. 

Mr. Justice SUTHERLAND took no part in the con 
sideration of the case. 

Mr. Justice BuTLer delivered a dissenting opinion 
in which Mr. Justice McReyNnotps concurred 

In the dissenting opinion, Mr. Justice BUTLER 
discussed the applicable principles of valuation in some 
detail, and emphasized particularly that in his judg 
ment the Commission had refused to consider present 
value as compared with original cost of construction 
and that this was contrary to the principles laid down 
by the Court in its prior decisions, and that, conse 
quently, the decree of the District Court should be 
affirmed. The substance of Mr. Justice BuTLER’s 
view of the case is indicated by the following comment 
on the action of the Commission: 


“The commission was bound bv our decisions to asce! 
tain and consider present cost as compared with original 
cost of construction. It refused to do so. The method 
it followed conflicts with fundamental principles estab 
lished here in that it condemned the company’s existing 
rates as excessive and prescribed lower ones without any 
basis of fact to warrant that action. When the State 
acting through the commission, set aside existing rates and 
ordered lower ones for the future, it exerted power to take 
or to compel use of, private property for service of the 
public. Due process required just compensation—rates 
ufficient to yield a reasonable rate of return on the valu 
of the property used to furnish the gas. Without a finding 
of value it is impossible to ascertain the required amount 
To take mere cost of physical elements, instead of total 
value, and to deduct development expenses from revenue 
instead of including in value the amount found properl 
attributable to intangible elements and going value, and 
then, because of that error, to fix a rate of return on histori 
cal cost greater than would be required on value, is to leave 
the order without known or discoverable foundation. It 
is to make individual views as to what is just serve in 
place of the definite principles. The formula followed by 
the commission prevents consideration of present value 
or of the estimated present cost, in comparison with the 


original; i. e., the historical cost of the propertv. The 
commission gave no weight to the company’s evidence of 


present cost of construction. It made no investigation to 
ascertain, did not attempt to find and would not use 


present cost or present value It seems to me verv cleat 
that. save merely to reject it nadmissible, the commis 
sion refused to pay any attention to the company’s evidence 
of reproduction cost 

“The commission having failed to find value. our 


decisions required the district court to enter the decree 
appealed from. 
* 

“T cannot refrain from protesting against the Court's 
refusal to deal with the case disclosed by the record and 
reasonably to adhere to principles that have been settled 
Our decisions ought to be sufficiently definite and per- 
manent to enable counsel usefully to advise clients. Gen- 
erally speaking, at least, our decisions of yesterday ought 
to be the law of today.” 


The case was argued by Mr. Ira H. Rowell for 
appellants, by Mr. Warren Olney, Jr., for appellee. 
and by Mr. Oswald Ryan for the Federal Power Com 
mission as amicus curiae, by special leave of Court 


Taxation—Income Tax—Amendment of Claim 
for Refund 


An amendment to a claim for refund of an income tax 
is not permissible after the expiration of the time for filing 
a claim for refund, where the amendment seeks a refund on 
account of items different from and unrelated to the items 
contained in the original claim. 

United States v. Andrews, 82 Adv. Op. 282; 58 
Sup. Ct. Rep. 315. 

This case involved a determination as to whether 
a claim for income tax refund asking repayment for 
a specific sum, on a specific ground, is susceptible of 
untimely amendment to recover a greater sum on a 
new and unrelated ground. The respondent, as admin 
istratrix, paid the income tax due under her return, 
which showed an item of gross income of $110,891 as 
“dividends from domestic corporations.” Of this total 
$36,750 was erroneously reported as dividends from 
the M. A. Hanna Company, which was paid under a 
recapitalization of the company in which the estate held 
preferred stock. Instead of being treated as a dividend, 
the amount should have been treated as creating a cap 
ital gain of $7,411.50. 

In December, 1931, an Internal Revenue agent ad 
vised the respondent that her return was considered 
correct, subject to approval of the Bureau in Washing 
ton, and that if later information should indicate a mate 
rial change in the tax, the statute would require a 
redetermination of liability. On October 6, 1932, after 
conference with the Hanna Company, the Commissioner 
advised the Cleveland Agent that the cash received by 
preferred stockholders upon the recapitalization consti 
tuted proceeds from a sale and that gain or loss there 
from should be determined upon the stock’s original 
cost. The respondent was not notified of this ruline 
until August 22, 1934. On February 1, 1933, respond- 
ent filed a claim for refund of $995.52, based on an 
alleged loss in the taxable vear on account of the 
worthlessness of the stocks of two corporations. Action 
was delayed on this claim pending the outcome of perti 
nent litigation, but in 1936 the claim was rejected ex 
cept as to $160. In June, 1934, after the statutory 
period for filing refund claims had expired the re 
spondent made a claim for $6,454.09, stating that it 
was filed as an amendment and in amplification of the 
claim for refund filed February 1, 1933, and asserting 
that the sum of $36,750 reported as a dividend was 
properly proceeds of sale of stock of the Hanna Com 
pany at a profit of $7,411.50, and that the error pro 
duced an overpayment of $6,454.09 

In November, 1935, the Commissioner advised the 
respondent that although an overpayment had _ been 
made, a refund would be denied hecause the claim of 
Tune. 1934, was wholly unrelated to that of February 
1, 1933. Official notice of rejection was given on De 
cember 16, 1935. The respondent sued in the Court of 
Claims which gave judgment for her in the sum of 
$5,536.97. On certiorari, this judgment was reversed 
by the Supreme Court in an opinion by Mr. Justict 
RoBeErTS 

After referring to the cases relied upon by the 
parties and concluding that none of them ruled the pre- 
cise question involved, Mr. Justice Roserts pro 
ceeded to the following statement of the controlling 
principle : 

“In all these cases the court found the analogies of 
pleading helpful in deciding whether the claim was in such 
form as to be subject to the proffered amendment at a 
time when a claim wholly new would have been barred 


but the opinions point out that the analogy to pleading at 
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law is not to be so slavishly followed as to ignore the 
necessities and realities of administrative procedure. Where 
a claim which the Commissioner could have rejected as 
too general, and as omitting to specify the matters needing 
investigation, has not misled him but has been the basis of 
an investigation which disclosed facts necessary to his 
action in making a refund, an amendment which merely 
makes more definite the matters already within his knowl- 
edge, or which, in the course of his investigation, he 
would naturally have ascertained, is permissible. On the 
other hand, a claim which demands relief upon one asserted 
fact situation, and asks an investigation of the elements 
appropriate to the requested relief, cannot be amended to 
discard that basis and invoke action requiring examina- 
tion of other matters not germane to the first claim.” 

A discussion of the facts then followed, leading 
to the conclusion that the amendment sought a refund 
on account of items different from and unrelated to the 
items contained in the original claim, and resulting in 
a reversal of the judgment of the Court of Claims. 

United States v. Garbutt Oil Co., involved a ques- 
tion similar to that considered in United States v. An- 
drews. An additional contention urged by the tax- 
payer and considered by the Court was that the 
Commissioner had waived objection to the amended 
claim by considering its merits. But this view was re- 
jected on the ground that the Commissioner had no 
power to waive the limitation. Mr. Justice Roperts, 


who delivered the opinion here also, said in part: 

“The respondent urges that although the amendment 
vas not timely, the Commissioner, in considering the 
merits of the position taken therein, waived any objection 
which might have been available to him that this position 
was not disclosed in the original claim. The contention is 
bottomed upon the fact that, in his letter of August 12, 
1929, the Commissioner refers to the reasons advanced in 
the untimely statement. The argument confuses the power 
of the Commissioner to disregard a statutory mandate with 
his undoubted power to waive the requirements of the 
lreasury regulations. The distinction was pointed out in 
United States v. Memphis Cotton Oil Co., 288 U. S. 62, 71, 
wherein it was said: ‘The line of division must be kept a 
sharp one between the function of a statute requiring the 
presence of a claim within a given period of time, and the 
function of a regulation making provision as to form. The 
function of the statute, like that of limitations generally, 
is to give tection against stale demands. The function 
of the regulation is to facilitate research.’ In the cited 
case, and others decided at about the same time, we held 
that, while the Commissioner might have enforced the 
regulation and rejected a claim for failure to comply with 
it in omitting to state with particularity the grounds on 
which the claim was based, he was not bound to do so, 
but might waive the requirement of the regulation and 
consider a general claim on its merits. This was far from 
holding that after the period set by the statute for the filing 
of claims he had power to accept and act upon claims that 
violated his regulations.” 





complied witl 

The Andrews case was argued by Mr. Norman D. 
Keller for the petitioner, and by Mr. Fred R. Seibert 
for the respondent. 

The Garbutt Oil Co. case (82 Adv. Op. 288; 58 
Sup. Ct. Rep. 320) was argued by Mr. Norman D. 
Keller for petitioner and Mr. L. A. Luce for respond- 
ent. 


Banks and Trust Companies—Taxation of Shares 
of Resident and Non-Resident Stockholders 
Held in Trust Company 

The Pennsylvania tax on shares held in a trust com- 
pany is construed to be a tax on the shares themselves 
rather than on the assets of the trust company. As such, 
it is validly applicable to shares held by a non-resident as 


well as a resident stockholder, even though the ownership 
of the stock of the non-resident stockholder may also be 
taxable in another state. 

Schuylkill Trust Co., v. Pennsylvania, 82 Adv. 
Op. 291; 58 Sup. Ct. Rep. 295. 

This case is a sequel to Schuylkill Trust Co. v. 
Pennsylvania, 296 U. S. 113. There the Court held in- 
valid a Pennsylvania taxing act on the ground that, as 
construed and applied, it discriminated against federal 
securities and national bank shares, held by trust com- 
panies subject to the act, by failing to allow certain de- 
ductions in respect of them which were allowed on ac- 
count of securities held by the trust companies in cer- 
tain specified Pennsylvania corporations. The legisla- 
tion there held invalid was amendatory to a basic act of 
1907. 

When the case was remanded, the State courts, 
over protest of the appellant, proceeded to redetermine 
the tax on the basis of the basic act, diregarding the 
amendatory legislation condemned as unconstitutional. 
This action the appellant challenged as being in dis- 
regard of the mandate of the Supreme Court. 

But the latter, in an opinion by Mr. Justice 
ROBERTS, sustained the ruling of the State Supreme 
Court saying: 

“When the case was previously heard we held the 
statute invalid as construed and applied and remanded the 
cause for further proceedings not inconsistent with our 
opinion. It is clear that the State courts were not pre- 
cluded from construing the statute so as to eliminate the 
unconstitutional features. It follows that the appellant 
was not entitled, as a matter of right, to a general judg- 
ment in its favor exempting it from all tax.” 

The Federal Supreme Court ruled also that it was 
not open to it to pass on the question whether the State 
courts had acted in violation of the State constitution 
in “amending” the taxing act rather than “constru- 
ing’ it. 

On the former appeal, the Supreme Court found it 
unnecessary to decide whether the tax was upon the 
shares as such or upon the capital, surplus and profits 
of the company. But in the instant case, decision of 
that question was found necessary, and it was decided 
that the tax was imposed on the shares themselves. 
\s to this Mr. Justice Roperts said: 

“The statute on its face lays the tax upon the property 
of the stockholder, represented by the shares he owns. 
The state courts, and the local federal court, have held the 
imposition a tax upon the shares. The history of legis- 
lation respecting taxation of banks and trust companies 
in Pennsylvania leads to the same conclusion. We are of 
opinion that the tax is one upon the shares as such and 
not upon the assets of the company.” 

A final point discussed in the opinion was in re 
lation to the ruling of the State Court that non-resi 
dent shareholders are within the scope of the statute. 
The appellant argued that this construction was in 
violation of the equal protection and due process clauses 
of the Fourteenth Amendment, since the taxing power 
of Pennsylvania is limited to persons and property 
within her jurisdiction. But the contention was re- 
jected, on the authority of Cory v. Baltimore, 196 U. S. 
466; and the distinction relied upon by the appellant to 
distinguish that case were thought without controlling 
significance. 

Furthermore, a broad ground in support of apply- 
ing the tax to non-resident stockholders was stated in 
the concluding portion of the opinion, as follows: 

“Moreover, the shares represent a property interest, 
an aliquot proportion of the whole corporate assets. The 
shareholders, whether domestic or foreign, depend for the 
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| property upon the law 
of the state of the corporation’s domicile. The property 


preservation and protection of this 


right so represented is of value, arises where the corpora- 


tion has its home, and is therefore within the taxing juris- 


diction of that state; and this, notwithstanding the owner 
ship of the stock may also be a taxable subject in another 


state.” 
Mi John Robe rt Jone S 
Manuel Kraus for th 


The case was argu 
for the appellant, and by M1 


appellee. 


Income Taxes—Credits and Deductions on Account 
of Taxes Paid or Accrued to a Foreign County 


Normal income taxes paid by a British corporation 
with respect to dividends paid to an American stockholder 
are not income taxes paid or accrued by the taxpayer 
within the meaning of § 131 (a) (1) of the Revenue Act of 
1928, and hence may not be credited on income taxes due 
the United States. Neither are such taxes deductible under 
§ 23 (c) (2) in determining net income. 


Biddle v. Commission f Internal Revenue, 82 


Adv. Op. 349; 58 Sup. Ct. Rep. 379. 

In this opinion the principal question concerned 
the effect of Section 131 (a i of the Revenue Act of 
1928 in its relation to British standard or normal in 
come taxes imposed with respect to dividends paid to 
\merican stockholders, where the British corporations 
pay the tax to the British government. In their British 
tax returns the stockholders must report as income, in 
addition to the amount of dividends actually received, 
amounts which reflect their proportions of the tax paid 
by the corporation on its own profits. The provision 
of Section 131 of the Revenue Act referred to pro 
vides that “income taxes paid or accrued during 
the taxable year to (a) foreign country” may be cred 
ited on United States income taxes. _ 

\ further question was whether any of the amounts 


not available as a credit may be deducted from gross 


income under Section 23 (c) (2) for the purpose of de 
termining the taxable net income 

The Board of Tax Appeals held that the sums in 
dispute should not have been included in gross in 
| neither property re 
ceived by the tax payers nor the discharge of any taxes 
owed by them to the British government: it also held 
that Section 131 (a 1) is inapplicable because Great 
Britain fails to tax dividends at the normal rate, and 
that hence the tax appropriate to dividends was paid 
by the corporation, rather than by the stockholders 
themselves. 

A conflict of decisions having arisen in the Circuit 
Courts of \ppeal as to the correctness of the Board of 
Tax Appeal’s ruling, the Supreme Court granted cet 
tiorari to resolve the conflict. In an opinion by Mr 
Justice Stone, the Court, after a careful examination 
of the British scheme of taxation, concluded that. thx 


come because the y represente 


taxes paid by the British corporations are not taxes 
paid or accrued by the taxpayer subject to United 
States laws, within the meaning of Section 131 (a) (1 
and cannot be credited against the tax under the pro 
visions of that section 

In discussing the legal questions. Mr. Justict 
STONE remarked at the outset that the decision must 
turn on the meaning of the words used in the Revenue 
Act ; that the power to tax and to allow credits rests in 
Congress; that the expression of its will in legislation 
must be taken to conform to its own criteria. unless 
the statute requires that the phrase “paid or accrued” 
shall depend upon its characterization by foreign 
statutes and decisions under them 


Concluding that our statutes contain no such re- 
quirement, and that the taxes paid by the corporation 
are not paid or accrued by the taxpayer within the in 
tent of Section 131 (a) (2), Mr. Justice SToneE said 

“The stockholders’ surtax is computed upon the gross 
dividend, the dividend which he actually receives plus the 
tax deducted. If the stockholder’s income is exempt o1 
less than the minimum amount subject to the tax, refund 
is made to him of the proportionate share of the tax paid 


by the corporation. It is upon these features of the 
British system that the taxpayers chiefly rely to support 
their argument that the stockholder pays the tax. For 


these limited purposes, which do not affect the assessment 
and payment of the tax, it is true that t British acts 
treat the stockholder as though he were the taxpayer. But 
with respect to the surtax the stockholder pays it and the 
taxpayers here have received for its payment the credit 
which our statute allows. Inclusion of the deducted 
amount in the base on which surtax is calculated, together 
with the provisions for refund of the tax to the stock 
holder who, in any event, bears its econ burden, are 





logical recognitions of the British conception that the 
standard tax paid by the corporation is passed on to the 


stockholders. 





“Our revenue laws give no recognition to that con 
ception \lthough the tax burden of the corporation is 
pas ed on to its stockholders with substantially the same 
results to them as under the British system, our statutes 
take no account of that fact in establishing the rights and 
obligations of taxpayers. Until recently they have not 


laid a tax, except surtax, on dividends, but they have never 
treated the stockholder for any purpose as paying the tax 


collected from the corporation. Nor have they treated as 
taxpayers those upon whom no legal duty to pay the tax 
is laid. Measured by these standards our statutes afford 
no scope for saying that the stockholder of a British 
corporation pays the tax which is laid upon and collected 


from the corporation, and no basis for a decision that § 131 
extends to such a stockholder a credit for a tax paid by 
the corporation—a privilege not granted to stockholders 
in our own corporations. It can hardly be said that a 
tax paid to the Crown by a British corporation subject to 
United States income tax is not a tax paid within the 
meaning of § 23 (c) (2), of the 1928 Act, which allows 
a deduction from gross income for taxes paid to a foreign 
country, or that its stockholders could take credit under 
§ 131 for their share of the tax on the theory that they 
also had paid it.” 

The Court was of the opinion that the ruling on the 
principal question was controlling as to the question of 
deductions under Section 23 (c) (2), and that the taxes 
paid in Great Britain could not be allowed as such de 
ductions. As to this Mr. Justice STONE said: 

“What we have said is decisive of the second question 


whether anv of the amounts not available for credit undet 
S 131 may be deducted from @ToOss 11 me for the purpose 
of arriving at taxable net income By § 23 (c) (2) of the 
1923 Act the deductions of ‘incom taxes imposed by 
the authority of anv foreign count ire limited to taxes 
pa'd or accrued Since we have held that the taxpayer 


has not paid or become subject to the foreign tax here in 
question, the section by its terms is inapplicable.” 

Mr. Justice McReynotps, Mr. JusTIcE SUTHER 
‘Np and Mr. Justice BUTLER dissented 

The case was argued by Mr. Frank J. Wideman 
r petitioner in No. 55, by Mr. J. Louis Monarch for 
petitioner No. 505 and Respondent in No. 55, and by 
William R. Spofford for respondent in No. 505, 


} 
( 


Patents—Invention—Addition Indicated by 
Prior Art 
Claims 1, 3, 14 and 15 of Schletter Patent No. 1,713 
628 of 1929 covering an attachment for knitting machines 
are held invalid on the ground that the addition of a revers- 
ing mechanism to elements previously exhibited, for the 
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purpose of effecting variations in the throw of a secondary 
yarn carrier, was not an invention, but rather the mere 
exercise of the skill of the calling, and was one plainly 
indicated by the prior art. 


Textile Machine Works v. Lows Hirsch Textile 


Vachines 82 Adv. Op. 297 ; 58 Sup. Ct. Rep. 291. 

In tl pinion, by Mr. Justice Stone, the Court 
unanimously affirmed a decree of the Circuit Court of 
\ppeals, 2 Circuit, holding invalid certain claims 
under the Schletter Patent No. 1,713,628 for 1929. 
The patent ers an attachment for “flat” or “straight”’ 
knitting n nes, including machines of the “‘full-fash 
ioned” typ By the attachment “yard-guides can be 
accuratel ntrolled to lay a yarn over a distance of 
less than the full length of a course being knitted, as 
for reinforcing or for so-called split-seam work wherein 
sections of the fabric are connected by suture seams.” 
\ characteristic feature of the manufacture is that the 


| by variation in its width so as to con 









form to the ntour of the body to be fitted, when its 
shaped edges are united in a seam 
In dealing with the case, Mr. Justice STONE 
described in detail certain technical aspects of machine 
knitting the machines used in the process. For 
a discussi f these features, the reader must be re 
ferred t ion itself 
lhe conclusion of the Court, that the device in 
question was not new invention, was stated as fol 
lows 1n the opinion of Mr. Justice STONE: 
he ldition of the reversing mechanism, used by 
Nusbaut ! previously used in the full-fashioned ma- 
chine, to the elements exhibited by the Gotham, for the 
purpose of ting variations in the throw of the second- 
ary vari rier in precisely the manner in which the 
throw rf tl rimat varn carrier had been controlled in 
full hines, was plainly not invention. The 
Idit nd useful element to an old combina- 
table: but the addition must be the result 
than the mere exercise of the skill of 
the callis | not one plainly indicated by the prior art. 
citing [he art of machine design in the knitting 
ichine field highly developed one. The addition to 
the combination of the (sotham attachment of a means for 
1utomatical ersing the rotary threaded spindle to per 
inction it had performed in the full 
fashioned knitting machine was not beyond the skill of 
the art at plainly foreshadowed, if not completely 
int bat 
relies on the novelty of conception rein 
eg ymmercial success. Commercial 
lec whe invention is in doubt, but 
tacle to the inv<,atcion of that doctrine 
re nability, like that of the court below, to say 
in an art which knew how to reinforce “full-fashioned”’ 
trant angle nd straight edged webs 
; equired some uncommon talent merely 
conceive of mbining the two, for, as we have said, 
e patent nly stand on the bare conception.’ ” 
Che « as argued by Mr. Charles M. Howson 
he petit er, and by Mr. Samuel E. Darby, Jr. for 
ft t ™ 


Patent—Process Patent in Relation to Unpatented 
Materials Used in Process 


A process patent does not extend the patent monopoly 
to unpatented materials, and the holder of the patent has 
no standing to suppress competition in the sale of unpat- 
ented materials to be used in the patented process. 

Co., Inc. v. The Barber Co., Inc., 82 
Adv. Of; 7 58 Sup. Ct. Rep. 288 


In this opinion, the Court passed upon a question 
as to the extent of the right of the owner of a process 
patent to suppress competition in the sale of unpatented 
material to be used in the patented process. 

The respondent, the Barber Company, is owner of 
a patent covering the process of retarding the evapora 
tion of bituminous material used in road building. After 
a summary of the facts, the Court concluded that the 
patent did not confer upon the Barber Company the 
right to be free from competition in supplying material 
to be used in practicing the invention. On this point the 
decision in Carbice Corporation v. American Patents 
Development Corporation, 283 U. S. 27, was found to 
be controlling. 

Rejecting the respondent's attempt to distinguish 
the Carbice Case, and placing its decision upon the 
broad ground that a process patent does not extend the 
patent monopoly to unpatented material used to prac- 
tice the invention, the Supreme Court, in an opinion by 
Mr. Justice BRANDEIS, reversed the decree of the 
court below, and said: 

“The distinction upon which The Barber Company 
thus rests is without legal significance. The Court held 
in the Carbice case that the limitation upon the scope or 
use of the patent which it applied was ‘inherent in the 
patent grant.’ It denied relief, not because there was a 
contract or notice held to be inoperative, but on the broad 
ground that the owner of the patent monopoly, ignoring 
the limitation ‘inherent in the patent grant,’ sought by its 
method of doing business to extend the monopoly to un 
patented material used in practicing the invention. By 
the rule there declared every use of a patent as a means 
of obtaining a limited monopoly of unpatented material ts 
prohibited. It applies whether the patent be for a machine, 
a product, or a process. It applies whatever the nature 
of the device by which the owner of the patent seeks to 
effect such unauthorized extension of the monopoly Kw 

Mr. Justice Carpozo took no part in the consid 
eration of the case. 

The case was argued by Mr. Samuel Ostrolenk 
for the petitioner, and by Mr. George J. Harding for 
the respondent. 


Criminal Law—Offenses Against the Currency 

Under the provisions of Section 150 of the Criminal 
Code, making it a crime to have in possession any paper 
similar to that adopted by the Secretary of the Treasury for 
obligations and other securities of the United States, it is 
sufficient to sustain a conviction if shown that the defendant 
was in possession of any similar paper adapted to the 
making of such obligation or other security. The crime 
defined by that section is not limited to possession of paper 
exactly like that adopted by the Secretary of the Treasury 
for genuine obligations. 

The United States v. Raynor, 82 Ady. Op. 307 ; 
58 Sup. Ct. Rep. 353 

In this case the Court, by a divided bench, affirmed 
a judgment of conviction for violation of a provision 
of Section 150 of the Criminal Code. That provision 
reads as follows: 

“Whoever shall have or retain in his control or po 
session after a distinctive paper has been acopted by the 
Secretary of the Treasury for the obligations and other 
securities of the United States, any similar paper adapted 
to the making of any such obligation or other security, 
except under the authority of the Secretary of the Treas 
ury or some other proper officer of the United States, shall 
be fined not more than $5,000, or imprisoned not more than 
fifteen years or both.” 

The Circuit Court of Appeals had reversed the 
District Court’s judgment of conviction upon thi 
ground that the statute does not prohibit the posses- 
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sion of any except the distinctive paper adopted by the 
Treasury, and that other paper was not prohibited al 
though closely resembling the distinctive paper and be- 
ing well suited for successful counterfeiting. The Cir 
cuit Court of Appeals took the position that the evi 
dence did not support a conviction. 

It appeared that in 1928 the Treasury adopted a 
distinctive paper for obligations of the United States ; 
such paper was a high grade rag bond having a sharp 
rattle, very little gloss and short silk fibers throughout 
The respondents in 1936 had possession of a paper of 
practically the same color, weight, thickness and ap- 
pearance as the government paper, cut to dimension of 
$20 government obligations. The respondents’ paper 
rattled like genuine money although it did not have silk 
fibers throughout. Instead, red and blue marks were 
so expertly designed on it that one of the Judges in 
the court below, after careful examination of the marks 
with a magnifying glass, was wholly uncertain as to 
whether they were woven in the fabric or traced on the 
surface. 

On certiorari, the majority opinion of the Supreme 
Court was delivered by Mr. Justice BLAcK, whose 
analysis of the act dealt with two phases, namely, the 
history of the act, and the language of the statute it 
self. 

In dealing with the first branch of the question, 
Mr. Justice Brack pointed out that, historically, the 
intent of the Congress had been to strengthen legisla- 
tion on this topic in order to prevent counterfeiting and 
that the construction adopted by the court below would 
run counter to the purpose of Congress as disclosed by 
the history of the act 

Turning then to the language of the statute, Mr 
Justice BLACK expressed the opinion that the court 
below had adopted irreconcilable definitions of the 
terms of the Act, and said: 

“That particular language is the phrase ‘similar paper 
adapted to making such obligations” The word ‘similar,’ 
and the phrase ‘adapted to making such obligations or 
securities,’ both describe the type of paper the possession 
of which is prohibited. The definitions given bv the court 
below to this word and this phrase are irreconcilable. 

“That court defined ‘similar’ to mean ‘somewhat alike’ ; 
‘not exacty alike’; ‘like, but not exactly the same.’ ‘Sim 
ilar paper,’ thus defined, cannct be identical with the dis 
tinctive paper adopted by the government, because while 
the two papers would be ‘somewhat alike,’ they would not 
be ‘exactly alike’ or ‘exactly the same.’ Similarity is not 
identity, but resemblance between different things. Under 
this definition, ‘similar paper.’ the possession of which is 
prohibited, is not identical with, but differs from the dis- 
tinctive paper. 

“However, after giving this definition to similar paper 
(which is prohibited by the act), the court below con 
cluded that the phrase ‘adapted to making such obligations’ 
limits the prohibition of the act to the distinctive paper. 
This conclusion is not consistent with the determination 
that ‘similar’-—also describing the paper prohibited—desig- 
nates paper which is different from the distinctive paper. 
A construction that creates an inconsistency should be 
avoided when a reasonable interpretation can be adopted 
which will not do violence to the plain words of the act, 
and will carry out the intention of Congress. 

“There is no inconsistency in the act unless it is as- 
sumed that the word ‘obligations’ refers to genuine obli- 
gations only. Since words that have one meaning in a 
particular context frequently have a different significance 
in another, it is necessary to consider the context of the 
words ‘such obligations’, in order to determine their sig- 
nificance. The provision of law here construed is the last 
of seven separate offenses set out in one paragraph of a 
chapter of the Criminal Code entitled ‘Offenses against the 


Currency.’ The provisions of this chapter were enacted 
to prevent and to punish counterfeiting. Six closely con- 
nected companion offenses are set out in the same section 
with the offense charged against respondents and all either 
penalize the possession of, or trafficking counterfeit 
obligations or the materials and devices used to make such 
obligations. 

“Examining the context of the words under consid 
eration we find that the word ‘obligations’ appears through- 
out the Chapter relating to offenses against the currency 
and does not always apply to ‘genuine’ 






rations, but may 
and often does refer to ‘counterfeit’ or ‘spurious’ obliga 
tions.” 

The true construction of the statute was then de- 
scribed as follows: 


“The relative positions of the words we are examin 
ing are important. The first word describing the pro 
hibited paper is ‘similar.’ Unless the paper possessed is 
‘similar’ to the distinctive paper of the government, its 


possession is not prohibited. Genuine obligations can only 
be made from the genuine distinctive paper, with a gen 
uine design; with genuine lithographing; and with genuine 
signatures. Conversely, counterfeit obligations would be 
the result of designs, lithographing, signatures or paper— 
not genuine, but merely ‘similar’ to the genuine. When, 
therefore, Congress used the words ‘similar paper’ it in 
cluded within its prohibition an imitation or counterfeit 
of the genuine paper. The effect was the same as though 
it had prohibited possession of a government obligation 
bearing a signature ‘similar’ to the signature of the Sec 
retary of the Treasury. After the apy 
‘similar,’ subsequent words descriptive of the prohibited 
paper require a construction that will give effect to the 
Congressional intent to prohibit the possession of paper 
which is an imitation or counterfeit of that adopted by 
the government.” 





earance of the word 


Mr. Justice SUTHERLAND delivered a dissenting 
opinion, in which he expressed agreement with the 
opinion of the court below. In his opinion the construc 
tion adopted by the majority was tantamount to amend 
ing the statute by changing the words “adapted to the 


making of such obligations” to read “adapted to the 


making of counterfeits of such obligations.” In ampli- 
fication of this view, Mr. Justice SUTHERLAND said, in 
part : 

“The provisions of the statute were not meant to covet 
counterfeiting, or preparations antecedent to counterfeit 
ing. Their whole purpose was to penalize possession o1 
retention by unauthorized persons of the distinctive kind 
of paper which the Secretary has adopted for the making 
of the obligations of the United States: language which. 
as we have said, necessarily imports genuine obligations 
because if not genuine they would not be obligations of 
the United States at all. 

“The government, however, takes the view that the 
statute extends to the possession of paper suitable, not for 
making genuine obligations, but for counterfeiting them. 
And this view, as we understand it, is also taken by the 
court in its present opinion. The difficulty with that view. 
however, is that it requires the introduction of an amend- 
ment so that clause (3), instead of reading ‘adapted to the 
making of such obligations’, etc., will read ‘adapted to 
the making of counterfeits of such obligations’, etc. Such 
an assumption of legislative power is inadmissible. 

“That the paper here in question, even if in the hands 
of the Treasury, was not adapted to the making of genuine 
obligations, is beyond dispute. The distinctive feature of 
the paper adopted by the Secretary is the presence of short, 
fine red-and-blue silk fibers impregnated in and distributed 
throughout a high-grade rag bond paper. These silk fibers 
are entirely absent from the paper here in question; and 
while it might have been used for counterfeiting govern- 
ment obligations, it was not adapted to making the genuine 
articles. The present decision brings within the reach of 








m 








REVIEW OF RECENT SUPREME Court DECISIONS 143 





the statute every stationer who has in his possession for 
sale any high-grade rag bond paper, if it is capable of be- 
ing used for counterfeiting government obligations. For 
the statute, it will be observed, requires no criminal intent, 
ind nothing | nd mere possession or retention.” 

The case was argued by Mr. Assistant Attorney 
General McMahon for the petitioner, and by Mr. John 


Elliott Byrne the respondents. 


Maritime Insurance—General Coverage Clause— 
Proximate Cause of Loss 


A general coverage clause in a maritime insurance 
policy, insuring against perils of the sea, covers loss caused 
by stranding. Under such policy, where a ship with perish- 
able cargo is delayed by stranding, and the delay results in 
a total loss of the perishable cargo, the stranding is the 
proximate cause of the loss, and the insurer is liable 
therefor. 


Lanasa Fruit Steamship and Importing Co. v. Uni- 
ersal Insu Co., 82 Adv. Op. 354; 58 Sup. Ct. 
Re p 37 1 

In this opinion, the Court passed upon the scope 
of a general coverage clause in a policy of marine in- 


surance respondent insured petitioner's vessel 
under a p whereby the insurer engaged to insure 
the sea and also assumed liability for 
uence of delay resulting from certain 
other caus¢ [he petitioner's vessel was carrying a 
cargo of bananas; while proceeding up Chesapeake Bay 
in July, 1935 became stranded and before she could 
be refloated entire cargo of bananas become over- 

ripe and rott resulting in a total loss. 
idering two preliminary questions, one 


against peri 


loss in cot 


1 


\fter cot 
as to the sufficiency of the declaration, and the other 
as to the effect of the cancellation of a rider to the 
policy, the Supreme Court, in an opinion by Mr. CHIEF 


Justice Ht 5, gave consideration to the broad ques- 
tion involved, namely, whether a general coverage 
clause of a rine cargo insurance policy, insuring for 
loss caused perils of the sea, covers a loss where a 
marine peril, such as stranding, has so delayed the 
voyage that the cargo has become a total loss. Con 


tending that the clause did not cover the loss in ques 
ged (1 that the deterioration of 

caused through inherent vice while 
layed by a sea peril, is not, without more, 
covered ut marine policy unless the same ex- 
pressly insures against such deterioration; and (2) that 
more than mere delay must be shown, and that the 
adventure was frustrated by reason of the vessel's 
forced departure from the course of voyage, as, for ex 


tion, the insurer ut 
perishable car¢ 
the vessel is cd 


1 


ample, where the vessel has put into a port of distress 
and remained there for such period that an abandon- 
ment or frustration of the voyage has been effected. 
Rejecting these contentions, and reversing the 
udgment, Mr. Cuier Justice HuGues emphasized 
the legally controlling facts, as follows: 
“In considering these contentions, we start with the 


1 


fact that the vessel, while proceeding up Chesapeake Bay, 


stranded. That is alleged and conceded. Stranding is a 
peril of the s¢ Loss through stranding was within 
the coverage of the policy. This. as the court below ob- 


served, was expressly recognized in the warranties against 
particular average in which loss by stranding was excepted. 


And it was the stranding which caused the delay. 
The case not one of the mere lengthening of a voyage 
lue to the ordinary vicissitudes of wind and wave against 
hich the underwriter does not insure and we are 


what circumstances other 


not ~alle 1 upon te determine 


than those now presented delay may be considered to be 
due to a peril of the sea within the meaning of the policy. 

“The cargo was perishable fruit. Respondent insists 
that its decay was caused by inherent vice which began to 
operate as soon as the fruit was picked. But, although 
perishable, the cargo was insured for the voyage against 
sea perils and the sole question is whether a sea peril 
caused the loss. As we have said, we must assume for the 
present purpose, in view of the way in which the case was 
presented and determined below, that the fruit was sound 
when shipped and would have been merchantable on arrival 
after a normal voyage, and that had it not been for the 
delay due to the stranding of the vessel, the loss would not 
have occurred despite the perishable nature of the cargo.” 


The controlling question in the case, as to 
whether the delay was the proximate cause of the loss, 
or whether the decay or inherent vice was such cause, 
was then stated in these terms: 


“The sole question is whether in these circumstances 
the stranding should be regarded as the proximate cause 
of the loss. Respondent contends that decay or inherent 
vice was the proximate cause. It is true that the doctrine 
of proximate cause is applied strictly in cases of marine 
insurance. But in that class of cases, as well as in others, 
the proximate cause is the efficient cause and not a merely 
incidental cause which may be nearer in time to the 
result.” ; 

Following this, the opinion analyzed and discussed 
a number of prior decisions on the subject, both Eng 
lish and American. Of these, the discussion by Lord 
Shaw in Leyland Shipping Company v. Norwich Union 
Fire Insurance Society, (1918) A. C. 350, 368-371, 
may be repeated here. The language of Lord Shaw, in 
his opinion there, was quoted as follows: 


“*To treat proxima causa as the cause which is nearest 
in time is out of the question. Causes are spoken of as if 
they were as distinct from one another as beads in a row 
or links in a chain, but—if this metaphysical topic has to 
be referred to—it is not wholly so. The chain of causa 
tion is a handy expression, but the figure is inadequate. 
Causation is not a chain, but a net. At each point influ 
ences, forces, events, precedent and simultaneous, meet ; 
and the radiation from each point extends infinitely At 
the point where these various influences meet it is for the 
judgment as upon a matter of fact to declare which of 
the causes thus joined at the point of effect was the proxi 
mate and which was the remote cause. 

“What does “proximate” here mean? To treat proxi- 
mate cause as if it was the cause which is proximate in 
time is, as I have said, out of the question. The cause 
which is truly proximate is that which is proximate in 
efficiency That efficiency may have been preserved 
although other causes may meantime have sprung up 
which have yet not destroved it, or truly impaired it, and 
it may culminate in a result of which it still remains the 
real efficient cause to which the event can be ascribed.’ ”’ 

Consideration of this and the other authorities, 
cited in the opinion, led to the conclusion that the loss 
in question was covered by the terms of the general 
coverage clause in the policy. This conclusion was 
stated, in the opinion, in the following terms: 

“We lay on one side cases of protracted voyages 
caused by storms and the special questions to which their 
varied circumstances give rise. Such a case is not before 
us. The instant case is one of stranding, a sea peril in- 
sured against, and we think that the well-settled doctrine 
of proximate cause, meaning the real efficient cause of 
the loss, requires the conclusion that, upon the assump- 
tions of fact we stated at the outset, the loss of the cargo 
was within the general coverage clause of the policy.” 

Mr. Justice McReynotps and Mr. Justict 
SUTHERLAND were of opinion that the case was cor 
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rectly decided by the court below on grounds ade 
quately stated. 

The case was argued by Messrs. George Forbes 
and Henry L. Wortche for petitioner, and Mr. D. 
Roger Engler for respondent. 


Summaries of Holdings in All 
Other Opinions in January 
(except Jan. 31) 


Suretyship—Public Contracts—“Labor or Material 
Defined 

Standard Accident Insurance Company vs. United 
States for the use of Powell, etc. 58 Sup. Ct. Rep. 314; 
82 Adv. Op. 280. [No. 41, decided January 3, 1938.] 

Certiorari involving the interpretation of U.S.C. 
Title 40, § 270 which provides for surety bonds on 
United States public building contracts and permits any 
unpaid person or corporation which has furnished labor 
or material on such a contract to recover against the 
surety. Here, a railroad sought to recover against a 
surety for freight charges. 

Held, in an opinion by Mr. Justice McREyYNOLDs, 
that freight carriage is “labor or material’ within the 
meaning of the Statute and that the fact that the car 
rier might have enforced payment by withholding de 
livery does not justify exclusion of the carrier from 
the benefits of the statute 

The case was argued on December 8, ‘1937, by 
Mr. Stuart B. Warren for the petitioner, and by Mr. 
John Bell for the respondents 


” 


Bankruptcy—Liability of Trustee—Deposits of 
Trust Funds 

United States ex rel Willoughby vs. Howard 
58 Sup. Ct. Rep. 309; 82 Adv. Op. 271. [No. 30, de- 
cided January 3, 1938.] 

Certiorari involving the question whether a trus 
tee (or receiver) in bankruptcy and the surety on his 
official bond can be held liable for the loss resulting 
from the insolvency of the bank in which the estate’s 
funds were deposited, if it is one of the depositories 
designated by the court under U.S.C., Title 11, § 101. 

Held, in the opinion by Mr. Justice BRANDEIS; 
(1) that by common law every trustee has the duty of 
exercising reasonable care in the custody of the estate 
unless relieved of that duty by agreement, statute, or 
order of court; (2) that U.S.C., Title 11, § 101, re 
quiring Bankruptcy courts to designate banking de 
positories for money of bankrupt estates does not re 
lieve the trustee of the common law duty but merely 
limits his discretion; (3) that the court’s order desig- 


nating a certain bank among others, as a depository 
did not relieve him of that duty, since it left him free 
to select any one or more of the other designated deposi 
tories; and (4) that the Bankruptcy Act was not 
intended to establish a depository system, similar to 
that for public funds, which would relieve trustees of 
their official duty to exercise due care as to the stability 
of these depositories, since the funds of such estates 
are private 

The case was argued on November 10, 1937, by 
Mr. Walter E. Beebe for the petitioners and by Mr 
Llovd Heth and Mr. Julius Moses for the respondents 


Federal Income Taxation “Party to the Reorgani- 
zation” Defined 


Helvering Commusstoner — ete vs. Bashford 


58 Sup. Ct. Rep. 307; 
cided January 3, 1938.] 

Certiorari involving the interpretation of the words 
“party to the reorganization” as they are used in 
§ 112(i1)(2) of the Revenue Act of 1928 which ex 
cludes from Federal income tax base, stock of com 
panies which are parties to the reorganization by which 
the stock was acquired. Here the Atlas Company, in 
order to eliminate three competitor corporations, had 
arranged through the individual stockholders of the 
competitors for a transfer of their stock to a new com 
pany which became owner of all the stock and assets 
of the three competitors. Atlas became owner of a con 
trolling interest in the new company and in exchanges 
for the stock of the competitors, gave their former 
holders some common stock of the new company, some 
Atlas stock, and some cash, supplied by Atlas. Thi 
taxpayer here is a former stockholder of one of the 
competitors, and he contends that the Atlas stock which 
he received should not be included as “gain” for incom 
tax purposes because Atlas was “a party to the reor 
ganization” under the statute. 

Held, in an opinion by Mr. Justice BranpDets 
that the Atlas stock was “other property” not stock of 
“a party to the reorganization” within the meaning of 
the statute under the test laid down in Groman v. Com 
missioner, decided Nov. 8, 1937. The opinion rejects 
the contention that because Atlas acquired th 
the course of the proceedings it became a party, on the 
ground that this ownership was merely transitory pend 
ing an immediate transfer to the new company and that 
the continuity of interest required to make Atlas a party 
was lacking. 

Mr. Justice Roperts took no part in the case 
Mr. Justice McReynorps, Mr. Justice SUTHER 
LAND. and Mr. Justice Butter dissented 

he case was argued on October 21, 1937, by Mr 
|. Louis Monarch for the petitioner and by Mr. Waltet 
(;. Moyle for the respondent 


Adv. Op. 278. [No. 33, de 


e stock in 





( 
1 
| 


Joint Stock Land Banks—Creditors Suit—Double 
Liability—Res Judicata 

Brusselback et al. 82 

| No. 108, decided 


Christopher, etc. et al vs. 
Adv. Op. 301; 58 Sup. Ct. Rep. 350 
January 3, 1938. ] 

Certiorari to review Ohio district court dismissal 
of complaint in creditors action to collect statutory 
double liability from stockholders of an Illinois Joint 
Stock Land Bank under U.S.C. Title 12, § 812. The 
complaint merely set up a prior Illinois decree to which 
defendants here were made parties but in which they 

Che Illinois suit had 

warded the statutory 
The complaint here did 
not allege the bank’s insolvency or show any reasot1 
for the assessment other than the Illinois decree. 

Held, in an opinion by Mr. Justice Stone, that 
the complaint did not state a cause of action under the 
Federal Farm Loan Act, since the liability imposed b\ 
the statute is personal and can only be enforced against 
those stockholders who are within the jurisdiction of 
a court which can render an in personam decree against 
them, and this is the only cause of action which the 
statute gives the creditors. The opinion holds that 
here there has been no statutory warning requiring the 
stockholder by virtue of his membership to permit the 
corporation to stand in judgment for him, even thoug] 
he is not personally served with process, since the 


were never served with process 
decreed the bank insolvent and 
assessment to the creditors 


statute here involved fixed only the conditions of lia 
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Inlity, leaving creditors as their only recourse, the 
usual procedure in the courts as a means of asserting it. 
lheretore, the Illinois suit is not res judicata. 

Mr. JUsTicE BRANDEIS and MR. JusTICE Car- 
bozo took no part in the case. 

Che case argued on December 16, 1937, by 
Mr, Wellmore B. Turner for the petitioners and by 
Mr. J. Arthur Miller for the respondents. 


Constitutional _Law—Legislation—Presidential 


Veto 
David A, IWVright vs. The United States. 58. Sup. 
Ct. Rep. 395; 82 Adv. Op. 363. | No. 37, decided Jan- 
uary 17, 1938 
Chis cas sented questions similar to those in 


volved in the Veto Case,” 279 U.S. 655. The 


holding of tl was defined by the CHiEF JUsTIC! 
as follows: 

‘We hold that where the Congress has not adjourned 
and the hous« ich the bill originated is in recess for 
not more than three days under the constitutional permis- 
sion while ¢ gress is in session, the bill does not become 
a law if the esident has delivered the bill with his 
objections to t ppropriate officer of the House within 
the prescribed t iys and the Congress does not pass 
the bill ove ections by the requisite votes. In this 
instance the properly returned by the President, 
it was open ration in Congress, and it did not 
become a law 

Mr. Jus STONE filed a separate opinion in 
which Mr. J cE BRANDEIS concurred. He did not 
differ as to the result. His point of divergence from 
the opinion e majority appears from the opening 
statement of opinion, which is as follows: 

“I agree that the legislation now in question did not 
become a lav as the Court holds, because the bill 
vetoed by the President was returned to the Senate or to 
iny person aut rized to receive the bill in its behalf, but 
because the Senate by its adjournment prevented the return 
and thus calle operation the provision that the bill 

hall not be a | where adjournment prevents its return 
to the house 11 ch it has originated within the ten 
lays allowed to the President to sign or disapprove it.” 

Mr. J CARDOZO took no part in the case. 

The cas is argued on November 16, 1937, by 
Mr. Ashby Williams for the petitioner and by Mr. As 
sistant Attor1 General Whitaker for the respondent. 


Federal Income Taxation—Party to the Reorgani- 
zation Defined 


Vinnes Tea Company v. Helvering. 58 Sup. Ct. 
Rep. 393; 82 Adv. Op. 376. | No. 106, decided January 
17. 1938 

This is the final opinion of Mr. Justice SUTHER- 

AND. He ld that a reorganization in which the gen- 


eral plan was the transfer of assets of one corporation 
oO a new corporation upon an agreement that the stock- 
iolders of tl econd corporation pay the debts of the 
first, and in v the method adopted was to turn over 
the ass ld corporation (except money) to the 
ew COT] d to distribute the money among the 
tockholders e used by them for the payment of the 
lebts of the | corporation, was a form of corporate 
eorganization in which there was no taxable gain to 

e stockho 

\Ir. Just Carpozo took no part in the case. 


lhe cast s argued on December 16, 1937 by 
! r the petitioner and by Mr. J. 


Municipalities—Composition—Taxation 


r 


Ovcea Heights, I) et al vs. Brown-Crum- 


mer Investment Co., et al. | No. 10, decided January 17, 
1938.| 58 Sup. Ct. Rep. 385; 82 Adv. Op. 380. 

A municipal corporation was organized under 
Florida law and the plat of the municipality included 
two separate parcels of land at a considerable distance 
from the main body of the new municipality, and 
separated therefrom and from each other, by interven- 
ing land and water. Mr. Justice But er held, on 
the authority of decisions of the Supreme Court of 
Florida construing the relevant Florida statutes, that 
disconnected and non-contiguous tracts of land could 
not be incorporated into a single municipality and that 
the effort so to do was ineffective and void; even il 
assented to by the owners thereof; that taxes on land 
so detached levied for the payment of obligations of 
the municipality, were unenforceable and void. 

The case was argued on December 8, 1937 by Mr. 
Henry K. Gibson and Mr. J. Julien Southerland for 
the petitioners and by Mr. Giles J. Patterson and by 
Mr. T. J. Blackwell, for the respondents. 

Indian Lands—Land Patents—Date of Taking 

The Creek Nation vs. United States. 58 Sup. Ct. 
Rep. 384. 82 Adv. Op. 379. | No. 140, decided January 
17, 1938. | 

In a previous case, 295 U. S. 103, a judgment of 
the Court of Claims was reversed and remanded for 
new trial. On the new trial, a question arose as to the 
date of the taking of land by the Government from the 
Indian owners and the amount of interest on the award 
for its value. On these points the case came again to 
the Supreme Court, and Mr. Justice Roperts held 
that the taking should be considered as of the date of 
the patents which the Government had used for the 
transfer of the various parcels, unless a substantial in- 
terval elapsed between date of the certificate and of 
patent, in which case the date of the certificate should 
be deemed the date of the taking. 

The case was argued on January 3, 1938 by Mr. 
W. W. Spalding for the petitioner and by Mr. N. A. 
Townsend for the respondent. 





Veterans—Reclamation of Property by Descendants 

United States of America vs. Stevens, Adm'x. 
et al. 58 Sup. Ct. Rep. 388; 82 Adv. Op. 383. | No. 143, 
decided January 17, 1938]. 

Mr. Justice BLAcK held valid a contract entered 
into between a veteran and the United States by which, 
upon admission into a National Soldiers’ Home, the 
veteran’s personal property was transferred to the 
Home, subject to be reclaimed within five years by any 
legatee or person entitled to receive the property by 
inheritance. Here the wife and children of the veteran 
had no knowledge of his whereabouts, of the fact of his 
ownership of property, or of the contract for its trans 
fer to the Home until more than five years after his 
death. The title was, therefore, held to be vested in 
the United States free from the claims of the veteran’s 
descendants. 

Mr. Justice Carpozo took no part in the case 

The case was argued on January 3, 1938 and 
January 4, 1938, by Mr. Paul Campbell for the peti 
tioner and by Mr. James E. Carroll for the respondents. 
Veterans Insurance — Statutes — “Other Allow- 

ances” Defined 

United States vs. Jackson. 58 Sup. Ct. Rep. 390; 
&2 Adv. Op. 386. | No. 199, decided January 17, 1938. | 

The question in this case was whether the Econ 
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omy Act of March 20, 1933, repealed Section 401 of 
the War Risk Insurance Act, and thereby deprived 
veterans and their beneficiaries of automatic insurance. 
It was held in an opinion by Mr. Justice BLack that 


the words in the Economy Act “other allowances” did 
not include “automatic insurance” under the War Risk 
Insurance Act, and did not operate to reduce or ter- 
minate insurance of that class 

Mr. Justice Carpozo took no part in the case. 

The case was argued on January 5 and January 6, 
1938, by Mr. Fendall Marbury for the petitioner and 
by Mr. R. K. Wise and Mr. Warren E. Miller for the 
Respondent. 

Indians—Indian Country Defined 

United States vs. McGowan. 58 Sup. Ct. Rep. 286; 
82 Adv. Op. 305. | No. 138, decided January 3, 1938. ] 

Certiorari to determine the applicability of U. 5 
C., Title 25, § 247, to the Reno Indian Colony. The 
statute provides for the forfeiture of vehicles introduc 
ing intoxicants into “Indian country” in violation of 
law. 

Held, in an opinion by Mr. Justice Back, (1) 
that the Reno “colony” falls within the words “Indian 
country” used in the statute and (2) that the statute 
as thus applied does not deprive the State of Nevada ot 
sovereignty over the area, since enactments for the 
protection of Indians only affect the operation of state 
ie extent that there is a con 


t 


laws within the colony to t 
flict between the state and federal law. 
Mr. Justice Corpozo took no part in the case 


The case was argued on December 17, 1937, by 
Mr. William H. Ramsey for the petitioner 


Constitutional Law—Due Process—Public Utilities 
—Valuation for Rate Making 

VUcCart et al ws. Indianapolis Water Company 

58 Sup. Ct. Rep. 324; 82 Adv. Op. 315 [ No. 90, de 


cided January 3, 1938. ] 


Certiorari in which a utility challenges as confis 
catory certain rates fixed by the Indiana Public Serv 
ice Commission. ‘The district court had valued the 
company’s property as of April 1, 1933 and found that 
this valuation was the fair and reasonable value on 
the date of its findings (Nov. 29, 1935) and would 
continue to be so for a reasonable time in the future. 
The company’s earnings, at the rates fixed by the 
Commission, would be slightly in excess of 6% on that 
value. The district court, therefore, dismissed the 
complaint. The circuit court held that the district 
court erred in determining in its decree that the April, 
1933 valuations were applicable on November, 1935 
without taking account of the intervening upward 
trend of commodity values. It, therefore, reversed and 
remanded for further proceedings 

Held, Per Curiam; that since the circuit court 
did not find or require the district court to find confis 
cation, but merely took judicial notice of price trends 
without applying them, it should be made clear that 
on the rehearing in the district court all questions pet 
tinent to confiscation would be open. , The court stated 
that the valuation as of November, 1935 should have 
1 basis in evidence which would clearly show in the 
hether the pre 


light of economic changes since 1933 
scribed rates were confiscatory. It, therefore, remanded 
the cause to the district court for furthes 
in conformity with its opimion 

Mr. Justice BLACK dissented in an 
discusses at length various aspects of valuation for rate 


pron eedings 
opinion whicl 


making as applied to the facts in the record and in 
which he concludes that the district court’s judgment 
should be affirmed for the reason, among others, that 
the evidence does not clearly establish that the rates 
fixed by the Commission could confiscate any substan 
tial investment of the company’s stockholders 

Mr. Justice Carpozo took no part in the case. 

The case was argued on December 15, 1937, by 


Mr. Urban C 


Stover for petitioner 





JUNIOR BAR NOTES 


By Pau F. HANNATI 


hay of Junior Bar Conference 


-_ for Columbus; 


gyram, word of whose appointments 
nad reached National Directo 
Milford Springer before January 
20th, are: 

Gerald D. White for Grand 
Rapids, Michigan; Phillip Her 
rick for Washington, D. C.; C. J. 
Killoran for Wilmington, Dela 
ware 


In Georgia, W. H. Young 











1] Hl the appointment ot sixty local directors of 
Public Information, the issuance of the Manual 
for Directors and the preparation of bibliog 
raphies on seventeen topics, the Conference’s Public 
Information Program last month passed from the stage 
of preparation into that of full activity 
The general topics within the scope of the program 
this year are “The Administration of Justice” and 
“American Citizenship.” The latter topic was added 
to the Conference program at a joint meeting of the 
Conference Council and the American Bar Association 
American Citizenship Committee, where the Council 
agreed to utilize the Conference machinery for a nation 
wide speaking campaign on various phases of American 


citizenship. 
The local directors of the Public Information Pro 


(seorge L. Con 
verse for Valdosta; Edwin D. 
Fulcher for Augusta; J. Alton Hosch for Athens; and 
Edward A. Dutton for Savannah 
In Missouri, Elgin T. Fuller for Hannibal; Robert 
E. Seiler for Joplin; Jack Curtis for Springfield; Ron 
ald S. Reed for St. Joseph; Jack O. Knehaus for Cape 
Girardeau; D. W. Carrington Kansas City; and 
Richard S. Jones for St. Louis : 
In Kansas, James N. Snyder for Leavenworth. 
In Wisconsin, Fred L. Luehring for Milwaukee. 


In Mississippi, Pat D. Holcomb for Clarksdale ; 


David Cottrell, Jr. for Gulfport; Frank E. Everett, Jr 


for Greenwood ; Don T. Townsend for Greenville ; Gib 
son B. Witherspoon for Meridian; John C. Satter 


field for Jackson; Leonard E. Nelson for Vicksburg; 


and Oliver M. Hornsby for Natchez 
In California, Maurice Hindin for Los Angeles. 
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In Arkansas, Gerland P. Patten for Little Rock. 

In New Jersey, Joseph E. Monaghan has been 
made State Director. 

In Nebraska, Robert A. Fitch for Omaha; and L. 
R. Rickets Lincoln. 

In lowa, Francis Mullen for Fort Dodge; Tom 
Hollowell, J: 
Des Moines  ® D. Beardsley for Sioux City ; Bailey 
Webber for Ottumwa; Francis McLaughlin for Dav- 
enport; Procter R. Perkins for Council Bluffs; J. W. 
Pattie for Marshalltown; William Spencer for Oska- 
loosa; C. J. Lynch, Jr. for Cedar Rapids; Richard C. 
Davis for lowa City; F. L. Bedell for Newton; John 
Calhoun for Burlington; Kenneth Neu for Mason City ; 
Craig Kennedy for Waterloo; and Robert Valentine 
for Centerville 


In Illinois, Willet N. Gorham for Chicago. 

In Pennsylvania, Gilbert Nurick for Harrisburg ; 
Raymond T. Law for Scranton; William Taylor, Jr. 
for Media; John H. Jordon for Bedford; Alvin W. 


Sunbury; Walter E. Rose, Jr. for Johns- 


Carpenter 
town; Paul Selecky for Wilkes-Barre; Thomas M. 
McDowell Bradford; John E. Dwyer for Erie; and 


J. S. Richman for Philadelphia 
In Maryland, Samuel H. Feldstein for Baltimore. 
In Virginia, William T. Muse for Richmond. 
State Chairmen who have made no appointments 
are urged to do so at once. A local director should be 


appointed each metropolitan area. 

lhe Manual for Local Directors, prepared by Mil- 
ford Springer in cooperation with the Conference offi- 
cers and Kalph Quillian, Chairman of the American 
Citizenship Committee, has been sent to the State Chair- 
men and Local Directors. This Manual contains full 
directions organizing and conducting local speaking 
programs. Extra copies of this Manual will be sup- 
plied by American Bar Association headquarters upon 
request, 

The bibliographies upon topics within the scope 
of the speaking program were prepared by members 
of the Conference in Washington, D. C., who offered to 
serve as a research group in aid of the National Di- 


rector. Bibliographies which have been mimeographed 
and distributed to the Conference's “official family” are: 

Che Privilege of Voting” by Mildred Gott Bryan; 
“Legal Aid Work” by Verna Parsons Young; “The 
Lie Detect by Evelyn Gunion Dutcher; “Probation 
and Parole” by Elizabeth V. Franzoni; “The Unau- 
thorized Practice of Law” by William J. Rowan; “Le- 


and Admission to the Bar” by Percy H. 
The Functions of the Department of 


gal Educat 
Russell, | 


Justice” by hn L. Laskey; “Administrative Tribu- 
nals” by Wilbur N. Baughman; “The Constitution” by 
Justin L. Edgerton; “Judicial Selection and Tenure”’ 
by Charles Effinger Smoot; “Professional Ethics and 
Grievances” by Helen Prentiss Culhane; “The Rela- 
tion of a Citizen to His Government” by Zelda Dove ; 
“Criminal Law and Its Enforcement” by F. T. Mc- 
Feeley; “Public Defender Systems” by Frederick Bal- 
lard; and ncle Sam’s Scotland Yard” bv John R. 
Reed 
\dditional copies of the bibliographies may be ob- 
tained by request from American Bar Association head- 


quarters 

The Office of the Attorney General of the United 
States is sending all local directors a compendium 
of the Att General’s Conference on Crime, a book- 
let entitled “How to Fight Crime,” and a pamphlet on 
the “Or tion and Functions of the Department of 
Justice Federal Bureau of Investigation is send- 
ing to the directors information concerning the organi- 


for Fort Madison; Herbert Hauge for 


zation and functions of the Federal Bureau of Investi- 
gation and on personnel and training of the Bureau's 
staff, together with copies of the latest addresses of 
J. Edgar Hoover on the cost of crime, the citizens’ 
role and accomplishments of Federal crime control, and 
memoranda on the Urschel and Bremmer kidnapping 
cases and on the Dillinger case. 

Massachusetts seems to be leading in actual ac- 
complishment in the Public Information Program. From 
September, 1937 to the end of the year, speaking en- 
gagements have averaged approximately one a week. 
In addition, James Russell, State Chairman, organized 
a group of 50 young lawyers who made a total of 150 
speeches at meetings and over the radio in aid of the 
local Red Cross drive. Due credit was given the 
Junior Bar Conference in each case. Since the first of 
the year, fuur speeches have been given under the aus 
pices of the Conference or the Committee on American 
Citizenship. 

Plans for execution of the Conference Program in 
the First, Second and Third Circuits were formulated 
at a meeting of the leaders in those circuits with Presi- 
dent Vanderbilt in Newark, New Jersey, on Janu 
ary 9th. 

Present at the gathering, in addition to the Asso 
ciation President, were: Weston Vernon, Jr., Chair 
man; Richard H. Field and Joseph Harrison, Council 
members from the First and Third Circuits respec 
tively ; Leslie P. Hemry, Robert G. Burke and William 
Lord, Jr., Membership Committeemen from the First, 
Second and Third Circuits respectively ; J]. Ronald Reg- 
nier, Alfred T. White, Joseph D. Calhoun, and Guy 
Tobler, State Chairmen for Connecticut, New York, 
Pennsylvania and New Jersey; and Joseph Monaghan, 
State Director of Public Information for the State of 
New Jersey. Mr. Field and Mr. Tobler are also mem- 
bers of the Committee on American Citizenship. 


A regional meeting of the Ninth Judicial Circuit, 
embracing the States of Washington, Oregon and Cali- 
fornia, was held in San Francisco under the leadership 
of Grant B. Cooper, Council member for the Ninth 
Circuit, during the latter part of January. Attending 
were members of the Conference official family and of 
the American Citizenship and Advisory Committees. 
A full report of the meeting, which was held too late 
to be fully covered in this issue, will be made later. 


A regional meeting of the Conference in the State 
of Texas is being planned by Allen Melton, State 
Chairman, for late February. Weston Vernon, Jr., 
Chairman of the Conference, Vice Chairman Harold 
Wahl, and Council Member Peyton Bibb, are expected 
to be present with the several hundred Texas members 
who will attend. A full and interesting program for 
the meeting is being planned. 


\ Roster of the Conference membership, revised 
to January 1, 1938, will be sent to the Conference 
membership early in February. 

With the Roster is being sent a questionnaire 
which each member is asked to fill out and return to 
Donald B. Hatmaker, Chairman of the Activities Com- 
mittee. The principal purposes of the questionnaire are 
to obtain the views of the membership as to activities 
in which the Conference should engage, and ascertain 
the phases of Conference work in which the individual 
member is willing to participate. Each member is asked 
to fill out the questionnaire and return it promptly. 
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CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law 


and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 


Among Recent Books 


HE ROENTGENOLOGIST IN COURT, by 
ei Samuel Wright Donaldson. 1937. Springfield and 

saltimore: Charles C. Thomas. Pp. XII, 230— 
This book, by an eminent authority in roentgenology, 
is meant for the guidance of those practitioners in their 
contact with the law’s labyrinth. Nevertheless, it is 
edifying to the lawyer to find here the variety of new 
ways in which old principles can come into application. 

The chapter-headings best show the scope of the 
book: LI, Relationship between Physician and Patient ; 
III, Malpractice; IV, Physician and the Law of 
Agency; V, Malpractice, Defense and Prophylaxis; 
V1, Evidence and Testimony; IX, Expert Witness 
Fees; X, X-ray Films as Evidence; XI, Ownership of 
Films; XII, Physicians and Contracts; XIII, “Doctor, 
lake the Stand.” 

I said that lawyers could profit by perusing this 
book. A most important lesson for them would be to 
learn that there is a difference between a technician 
(or, Operatol taking the r¢ entgenogram ) and a roent- 
genologist; the latter is an expert in discerning the 
anatomical meaning of the picture, the former is not, 
and even the ordinary competent physician may not be. 
Courts are now beginning to hold, in personal injury 
cases and malpractice cases, that a roentgenogram must 
be interpreted on the stand by a specialist. 

The best thing that I found in the book is the 
Twelve Commandments (the author moderately terms 
them “suggestions,” p. 187) for a medical witness 
called to the witness stand. Every counsel using 
medical witnesses should copy this out (with due 
acknowledgement!) and serve a copy on his witness 
before trial; an observance would clarify many a trial. 

Just one thing more. In the chapter on Malprac- 
tice nothing could be found on the subject of a physi- 
cian’s liability insurance policy. This subject has two 
aspects worth mentioning here. The first is the effect 
of recent Bar Association action to suppress “unau- 
thorized practice” on the service of the insurer in these 
policies. Recently such action has caused the cancel- 
lation of policies by one company. A policy now lying 
before the reviewer engages “to defend the assured in 
any suit” etc.; it would be interesting to know how 
these policies vary and which of their forms remain 
immune from attack. 

The other thing concerning malpractice suits 
(which, by the way, have been largely on the increase) 
is the difficulty of persuading reputable physicians to 
take the stand for the plaintiff against a fellow-physi- 
cian as defendant. The medical Canons of Ethics do 
not expressly forbid this, but the understanding that 
they do is frequently found. It is said that one form 
of liability policy even engages the insured not to testify 
against a fellow-physician. This attitude is not an 


admirable one. The American Bar Association Com- 
mittee on Improvements in the Law of Evidence is 
recommending that a joint committee with the Ameri- 
can Medical Association confer to reach a common 
understanding and a solution. 
Joun H. WicMore 
Northwestern University 
School of Law 


Law and Other Things, by Lord Macmillan. 1937. 
Cambridge, England: Cambridge University Press and 
Macmillan. Pp. vii and 284.—This little book contains 
sixteen varied essays. Most of them appeared first as 
lectures before British universities and learned societies. 

The book is a pleasing example of the sort of col- 
lateral writing which is so familiar in the bar across 
the Atlantic and so rare in the American profession. 
There flows in England a little stream of books about 
the lawyer’s life, his literary excursions, his comment 
on world affairs and all sorts of things that have only 
an indirect bearing on the daily routines of professional 
life. The stream derives chiefly from the mountains of 
the bench and bar but seems to be quaffed eagerly by 
the lawyers on the plains and those still climbing to 
eminence. Perhaps a great lawyer over there does not 
consider his career quite complete unless he has printed 
at least one somber book on a technical topic like 
“Sewers” or “Criminal Appeals” and one or two little 
adventures into history, biography or some other 
by-path. 

Lord Macmillan was a Scottish advocate. He was 
born sixty-five years ago and named Hugh Pattison 
Macmillan. He is the son of a Greenock minister. He 
carried off the usual sequence of university prizes which 
are the milestones along a brilliant career in his field, 
took degrees at Edinburgh and Glasgow, came to the 
front rank of advocates at home and then in London 
and served with applause on many public commissions. 
He edited the “Juridical Review” for some years, long 
ago. He now holds a life peerage, and in recent years 
has been sitting as a “Lord of Appeal in Ordinary” in 
the highest of British tribunals. 

The papers now gathered and printed are mostly 
recent addresses. One of the briefer inclusions is Mac- 
millan’s speech as a visitor with us in Chicago in 1930, 
on “Law and Letters.” Three of the papers deal with 
that meteor, Lord Birkenhead. The rest are about 
politics, religion, history, language and so on from a 
lawyer’s stance or are musings about the lawyer’s own 
business, dealing with the arts of advocacy, the peculi- 
arities of Scotch law and of the professional mind. All 
are artfully written, sprinkled with quotations, literary 
turns, shrewd comments and no little humor. The out- 
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look is rather conventional; the skill of presentation 
high. 

The veteran can read the book of an evening in an 
arm-chair with no effort, some enjoyment and some 
envy for the accomplishments of the British bar. The 
beginning lawyer can gather many hints about the 
curious craft we ply. He will find himself in the com- 
pany of a wise man and a versatile companion. 

JAMES GRAFTON ROGERS 

New Haven 

The History and Development of the Fourth 
Amendment to the United States Constitution, by 
Nelson B. Lasson. 1937. Baltimore: The Johns Hop- 
kins Press. Pp. 143.—The author of this treatise, which 
is one of the series of Johns Hopkins University studies 
in historical and political science, is lecturer in politi- 
cal science at the University of Maryland. 

Starting with Rome, he traces thoroughly the re- 
pressions and outbursts of personal freedom through 
English law and its precursors. He shows that the 
sacredness of home and person was asserted many 
years before the Bill of Rights but that its assertion 
was more honored in autocratic violation than in ob 
servance. 

The waves of freedom-consciousness that swept 
through Great Britain received a severe set-back in the 
issuance of Writs of Assistance to collectors of revenue 
in the colonies. The feeling engendered by Crown 
revenue policies was primarily responsible for the 
Fourth Amendment. It is interesting that the Amend- 
ment as originally drafted by the House Committee is 
not nearly so strong as the one now in existence. The 
present Amendment, although finally passed by both 
House and Senate, may have been the result of some 
unique backstairs draftsmanship, and its only appear- 
ance on the floor prior to final passage was met with 
stinging defeat. 

The final phase of the treatise is the development 
of the Amendment through the Supreme Court. This 
section contains a scholarly history of the application of 
the Amendment to individuals, its interpretation in con 
nection with the Fifth Amendment, its application to 
the rights of corporations and to the powers of the 
states. 

In a period when “searches and seizures” is a sub 
ject of interest not only to lawyers but to all business 
men, this lucid, non-ponderous, but thorough pamphlet 
is a requisite for every constitutional library. 

LOGAN Morritt 

Cincinnati 

An Annotated Bibliography of Robert M. La Fol- 
lette: The Man and His Work, by Ernest W. Stirn. 
1937. Chicago: University of Chicago Press. Pp. 571. 
—The “early period” (1855-1885) of La Follette’s life 
is covered in the first 25 pages of Mr. Stirn’s book, not 
only by references to various sources but in some in- 
stances by enlightening excerpts from contemporaneous 
publications. Then follow 531 pages of citations num- 
bering well into the thousands—at a guess at least 
10,000. Included are 250 pages of references from the 
“New York Times-Index,” 181 pages from the Con- 
gressional Record, “New York Tribune” 4, ‘Readers 
Guide to Periodical Literature” along with a Supple- 
ment to this Guide, and “International Index to Peri- 
odicals,” 55 pages. The volume betokens a prodigious 
amount of work on the part of the compiler. From 


such citations and references as your reviewer, in the 
short time available to him, was able to check, it seems 


that the citations are accurate and the references appro- 
priate. The lack of a general “Subject Index,” with 
liberal cross-indexing, greatly impairs the usefulness of 
the work. Equipped with such an index the book 
would be invaluable to anyone undertaking to write or 
to inform himself either as to La Follette or as to the 
multitude of progressive ideas and actions embodied 
in La Follette’s life. 
RussELL WHITMAN 
Chicago 


How Lawyers Think, by Clarence Morris. 1937. 
Harvard University Press. 144 pages.—This little book 
by Dean Morris of the University of Wyoming, who is 
also professor of law, is interesting, suggestive and 
eminently readable. Not only law students and 
graduates of law schools entering upon professional 
practice, but lawyers of experience should read it very 
attentively. It will entertain and instruct them. 

However, it will not teach any reader “how to 
think.” Lawyers do not think differently from engi- 
neers, ministers or social workers. Nor does the study 
of formal logic help us much if we are not naturally 
logical in our thinking. Rash men, men who jump at 
conclusions, men who indulge in wishful thinking and 
ignore or minimize facts they dislike, will not be taught 
to think correctly, soundly, scientifically by any amount 
of illustration of fallacious thinking or of clear and 
logical thinking. 

The lawyer solves problems and gives advice. His 
equipment consists of principles mastered in school, or 
private study, volumes of decided standard 
books of authority, and congenital ability to reason. 
Reason is the life of the law, Coke. Some 
mechanics reason better than some lawyers. Prejudice, 
self-interest, class interest, the influence of associations 
are among the major causes of poor legal thinking, as 
of poor economic or political thinking. Madam, said 
Dr. Johnson, I can give you arguments, but I cannot 
give you understanding. 

Law students, of course, should be impressed with 
the necessity of weighing evidence, considering all sides 
of a problem, seeking light honestly, and distinguishing 
between certainty, probability and possibility. Some 
will profit by such teaching. Others will not; 
will make poor lawyers and poor judges 


cases, 


said 


these 


* 


Time’s Arrow in Society, by Anderson Woods. 
1935. Chicago: University of Chicago Press. 234 pages. 
-This is a very thoughtful book, written in a style 
almost Spencerian, on modern society and its pressing 
and menacing problems. The author belongs to no 
political school ; he freely and vigorously criticises most 
of the existing schools, not hesitating to say that both 
the conservative and the radical are “fools to the extent 
that they would arrest or invert the universal process.” 
He himself, however, says very radical things in a very 
quiet, conservative manner. Most of the conservatives, 
and many liberals, will disagree with him on the ques 
tion of the right principle of property distribution, 
which is virtually communistic. But many of his other 
positions are eminently reasonable, though hardly with- 
in the field of practical progressive politics. One may 
call particular attention to his discussion of social com- 
pulsion vs. moral suasion, education and habit-forma- 
tion, international co-operation, the future of property, 
the relationship between competition and monopoly. 
He starts with a system of basic concepts, chief of 
which is this—that there is “a general law of nature 
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by which discordant, contending elements gradually 
| adjustment and achieve a state of harmony 
and cooperation.’’ In economics, it is argued, this law 
must lead to ever-expanding collectivism though with 
a minimun violence and regimentation. In politics, 
it must lead to a federation of the world, cultural di- 
versity, autonomy, and the abolition of war. 

Mr. Wood does not limit himself to sweeping gen- 
He very patiently applies his fundamental 


effect mutua 


eralizatio1 


concepts to specific contemporary issues—industrial dis- 
putes, birth control, eugenics, taxation, etc. He has 
written a larly, valuable book which, if read with 
ittention and freedom from prejudice, cannot fail to 
prove elevating and enlightening. 

* 

Crime Control by the National Government, by 
\. C. Millspaugh, 1937. Washington: The Brookings 
Institutio 06 pages. 

Later Criminal Careers, by Sheldon and Eleanor 
Glueck. 1937. Boston: The Commonwealth Fund. 400 
pages 

No civilized nation is as crime-ridden as the United 
States. Americans have been called a lawless people, 


and the average American is believed to entertain a 
sneaking admiration for the resourceful and successful 


criminal t is of course notorious that certain semi 
criminal and lawless occupations and businesses are not 
only tolerated, but protected, by local police systems 
and politi machines. 

That we have too much crime; that our efforts to 
suppress crime are inefficient and wasteful, and that our 
results are meager, everybody recognizes. But just 


what can we do to improve the situation, to reduce 
crime, to enhance the efficiency of our law-enforcing 


agencies, federal, state and local? 


Upon these questions there is but little systematic 
or dependable information even in the legal profession, 
or in legislative halls. The first book under notice, writ 
ten for the Brookings Institution and published by it, 


is very timely and welcome indeed. It is scientific in 


tone and spirit, and valuable alike for the information 
it conveys, the definite suggestions it makes and the 
modern philosophic viewpoint which animates and per 


vades it. Students of the crime problem in any of its 
numerous aspects will find in it a truly liberal educa- 


tion. It is a book to read attentively, to consult in 
connection with specific questions as they arise, and 
to re-re t intervals 

A the topics treated are these: The federal 


ir distribution and _ their 
levelopment—or rather their Topsy-like growth; the 


1és tne 


gradi sion of federal action in the sphere of 
crime control: the forms and degrees of federal-state 
co-ope! the statistics of crime and the need of 





ter statistics ; the conflict between crime 
control and crime prevention; needed reforms, federal 
and stat the present trends and the outlook for the 
future 

There are many arresting statements in the book, 
though it does not try to be sensational. Lack of space 
forbids quotation, but one sample must be given: “At 
present we are unable to tell whether crime is increas- 
ing or decreasing, except in a few categories and there 
nly roughly.” 

There are no panaceas for crime. But we can do 
coordinate control efforts, 
romote preventive work and facilitate investigations 
and intelligent comparisons. Constitutional limitations 


more than we have done t 


stand in the way of genuinely effective co-operation, but 
they do not warrant passivity, timidity or despair. 

What happens to the “graduates” of a typical re 
formatory? tow many of them settle down and 
become decent members of society, and how many con 
tinue to prey upon society and have to be fined and 
imprisoned again and again? 

The authors of the second volume under notice 
published a book, entitled “500 Criminal Careers,” in 
1930, in which they traced the careers of graduates of 
the Massachusetts Reformatory during a_five-yeai 
period immediately after their discharge. That work, 
based on careful and scientific studies, received wide 
and favorable notice. Now, the same authors, with 
equally painstaking care and approved methods, give us 
the results of a second investigation, which covered 
another five-year span of the same persons. 

The conclusions are extremely illuminating, and 
it is truly significant to note that the authors’ findings 
and positive recommendations coincide fully with the 
convictions of philosophical humanists guided by gen 
eral principles and a priori reasoning. 

Of all social groups, our lawmakers and criminal 
lawyers should be the first to read and ponder the work 
in question. They cannot fail to be impressed with 
the clearly indicated need of reconstructing the parole 
system, unifying the several agencies which now deal 
separately with ex-inmates of reformatories, parolees 
and potential recidivists, and paying more heed—much 
more heed—to the ascertainable causes of habitual 
criminality. 

Space limits forbid even a brief summary of the 
sound and enlightened conclusions of the authors. But 
the purpose of this notice is to send thoughtful readers 
to the volume itself, which will stimulate thinking and 
stir earnest men and women to their depths. How 
short-sighted, wasteful and unintentionally cruel society 
is in dealing with its delinquent elements! It is sin 
ning against the light, moreover, since a great deal can 
be done with available resources toward actual reclama 
tion and rehabilitation of most of the recidivists 

Victor S. YarRos 

Chicago 

The British Yearbook of International Law. 1937 
New York: Oxford University Press. Pp. 282.—The 
appearance of the British Yearbook of International 
Law is an annual event eagerly anticipated by all inter 
national lawyers. Other kinds of lawyers, as well as 
laymen concerned with the field, ought to be inter 
ested too, because the Yearbook offers a unique col 
lection of timely articles which are both scholarly and 
readable, a rare combination for the field of jurispru 
dence particularly. For anyone who wishes to keep 
abreast of the current problems of international law 
but who has not the time to rummage through many 
learned journals or ponderous treatises, this Yearbook 
offers an admirable survey. The 1937 volume measures 
up to the high standard set by the others in the series, 
which is now in its eighteenth year 

The first article, “The Supreme Court of the 
United States as an Expositor of International aw” 
by Prof. Charles Cheney Hyde of Columbia University, 
is an authoritative discussion of the types of cases in 
volving international law principles which have come 
before the Supreme Court. Lawyers engrossed with 
the domestic aspects of the tribunal may find revealing 
this exposition of the importance of the court for the 
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development of international law. As Professor Hyde 
says at the conclusion of his contribution, the cases 
discussed reflect the court’s “ever-present realization of 
the bearing of international law upon the life of the 
United States in its contacts with the outside world .. .” 
International as well as constitutional law thus has 
excellent judicial backing. 

In “Some Problems of the Spanish Civil War,” 
the second article, Professor H. A. Smith, the author, 
clears up the confusion surrounding the legal relation 
ships between outside states and the two factions in 
Spain. Hitherto, recognition of belligerency has been 
accorded in civil strife whenever the plain facts war- 
ranted it; that is, when the conflict reached the pro 
portions of genuine warfare. Recognition of belliger- 
ency carried with it automatically a recognition of the 
government in revolt, recognition not de jure but for 
war purposes only. In the Spanish case, however, 
belligerent rights have not been accorded, though the 
facts of the situation demand that they be granted, 
because, as Professor Smith states, recognition has 
come erroneously to be regarded as a favor to be be- 
stowed or withheld according to the whims and desires 
of outside states. The writer shows the inconsistencies 
in the policies of the powers toward Spain, and points 
out that in fact, through such arrangements as the Non- 
Intervention agreement, General Franco and the “Loy 
alists” have been treated as belligerents in many 
respects, though formal recognition has been denied. 
And why do we have this anomalous state of affairs? 
We have it mainly because of the war between the 
“isms” which has destroyed the sense of community 
upon which the rules of international law have rested. 

Three articles in the volume are concerned with 
conflict of laws, and will be separately reviewed. 
The other topics dealt with are Egypt, the Free City 
of Danzig which is no longer “free” in any sense of the 
word, and with “Custom as a Means of the Creation of 
International Law.” Following these longer essays, 
are useful notes on some twenty topics ranging from 
the juridical status of German refugees to extradition. 
Digests of significant decisions by international and 
national tribunals during the year, a book review sec- 
tion, and a bibliography round out this volume, which, 
as previously stated, should command the attention of 
lawyers everywhere Payson S. Wito, Je. 
Harvard University 


The Development of Dominion Status, 1900-1936. 
Edited by Robert MacGregor Dawson. 1937. New 
York: Oxford University Press. Pp. xiv, 466. 

The British Empire. 1937. New York: Oxford 
University Press. Pp. vii, 336. Map. 

The first of these volumes is an unusually useful 
introduction to an understanding of the most viable of 
contemporary political entities, the British Common 
wealth of Nations. The editor has brought together 
a wide variety of official and unofficial documents— 
treaties, parliamentary debates, press comments, ana- 
lytical and legal articles—to illustrate the evolution of 
Empire into Commonwealth. In an introduction, which 
occupies a little over one-quarter of the volume, he 
traces this evolution through its various phases before 
and since the great war. 

The periods from 1900 to 1914 and, still more, 
from 1914 to 1920, were of slow but perceptible de- 
velopment of the recognition by London of the inde 
pendence of the dominions in matters affecting foreign 
as well as domestic policy. The great war accelerated 


the process, and led to a period, immediately aiter it, 
of “tentative centralization” through the abortive 
attempt to create control through collaboration in an 
Empire Peace Cabinet. This was tollowed by a com- 
plete reversal, between 1922 and 1926, when the trend 
was toward a more or less complete “decentralization,” 
in matters of foreign policy. Finally, the last decade 
has been one of “equal status” during which practical 
collaboration has been achieved without Downing 
Street control. It is this later development which, espe- 
cially since the Statute of Westminster, has profoundly 
altered not only the constitutional but the psychological 
relations between the mother country and the domin 
10ns. 

Professor Dawson’s comments, and the documents 
which he has skilfully selected and arranged, illustrate 
this evolution for the layman as for the student. He 
devotes over one-quarter of his own analysis and of the 
documentary materials to this latest phase; its im- 
portance for the present and the future of the British 
Commonwealth is illuminated for the Empire citizen 
and the foreigner by this timely essay. 

The second volume is a survey by the Royal Insti- 
tute of International Affairs of the countries of the 
Empire, the fabric of the Empire, and imperial prob- 
lems. Even more contemporary than Professor Daw- 
son’s survey, it examines existing political conditions 
in the colonies as well as the dominions, and traces the 
elusive characteristics of the institutions, laws, and con- 
ventions which hold the “fabric” together. The last 
section of this study explores such questions as defence, 
foreign affairs, economic policy, population and migra- 
tion, and nationality and citizenship. Its purpose ‘s to 
explain rather than to argue, to portray rather than to 
appraise. It is an admirable summary of present-day 
conditions and problems in perhaps the most interesting 
and certainly the most intangible of contemporary po- 
litical unities. 

PHILLIPS BRADLEY 

Amherst College 

The Colonial Problem: A Report by a Study 
Group of Members of the Royal Institute of Interna 
tional Affairs. 1937. New York: Oxford University 
Press. Pp. 448.—While the United States is not im 
mediately concerned with the explosive issue of a new 
deal in colonial control, our own ability to stay out of 
another war will be intimately affected by whether or 
not a peaceful solution of the problem can be achieved. 
This study, published by the Royal Institute of Inter- 
national Affairs of London, is a model of impartial and 
penetrating appraisal. It should do much to clarify 
the antitheses producing the present tensions over re 
shuffling colonies. 

The study dissects the problem into three prin- 
cipal components—its international, colonial, and eco- 
nomic-social aspects. The experts from three or four 
countries who explore the question confront the inter 
national issue squarely. Unless some solution for the 
problem of collective security is found, colonies will 
be desired—and demanded—as a sort of national insur 
ance policy. However futile the attempt to attain 
national security through colonial control (and the data 
presented indicates how illusory is the hope of eco 
nomic self-sufficiency by way of empire), the alterna- 
tive—an acceptable, and accepted, formula of collective 
security—is the only effective antidote to further 
colonial wars 

And the balance sheet of colonial profits and losses 
indicates how little net advantage results from their 
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In colonial terms, the cost of maintenance 


everywhere runs ahead of returns. Increasingly recog- 


pe ssession 


nized standards of administration which eliminate ruth- 
less exploitation of native populations and create heavier 
fiscal burdens on home and colonial treasuries, tend to 
make expenditures outrun national profits from politi- 
cal control \nd however nationalistic the fiscal, eco- 
nomic, and shipping policies pursued toward colonial 
areas, few, if any, bring the resources extracted from 
these dependencies within the price levels of normal 
international trade; most, indeed, raise costs far above 
these levels 

Objective throughout, and exhaustively docu- 
mented, volume is an important contribution to a 


more intelligent appraisal—by the “haves” as well as 
the “have '—of the actual results of empire-build- 
ing. The answer, derived from an impartial weighing 
of the evidence, is so plain as to appear indisputable— 


certainly in terms of costs and returns. The great 


imponderable, the prestige-value of colonial possessions, 
may still produce conflict; its practical results are 
measured here in an accounting which no prestige-re- 
turns can balance. 


PHILLIPS BRADLEY 
Amherst College 


The Trial Judge, by Henry T. Lummus. 1937. 
Chicago: The Foundation Press. 148 pages.—Judge 
Lummus’ book has received, and has fully deserved, 
extended reviews in the law magazines ; and the review- 
ers have by no means agreed as to the matters which 
they regard as of the greatest significance and public 
importance. All are agreed, however, that within a 
surprisingly small volume this richly experienced jurist 
has given an admirable statement of the vital place and 
part of the trial judge in the administration of justice 
according to law, and has also put in small compass a 
working philosophy for trial judges who would actively 
fulfill their responsibility for making the work of their 
courts respected and acceptable. 

If it can be assumed that the publication and cir- 
culation of readable books such as this make some 
substantial contribution to an informed and vigilant 
public opinion, Judge Lummus’ exposition of the work 
of the trial judge is important and should be influential. 
Putting aside a strong desire to comment on the book 
as a whole, I may keep within enforced limitations of 
space by singling out two matters on which this ex- 
perienced judge gives, perhaps unconsciously, a con- 
vincing demonstration: 

We are living in an era in which an impression 
has been insistently conveyed to the general public that 
judges spend the most of their time in devising ways 
and means to annul statutes, and that the elected repre- 
sentatives of the people, in the executive and legislative 
branches of government can carry out the popular 
mandates for social-welfare legislation only if judges 
are selected for all Courts on the principal ground of 
their pre-arranged subservience to the immediate will 
of the people as embodied in legislation rather than the 
deliberate will of the people as contained in subsisting 
safeguards. Yet here is a jurist who 
spent practically his life in the trial Courts of a State 
which has pioneered in social legislaticn, and now sits 
in its highest Court of law. His testimony and demon- 
stration are that hardly ever are constitutional questions 
for the serious consideration of a trial judge 
in the State Courts, and only infrequently in the appel- 


constituti 


, 
presented 


late tribunal, and that the vast bulk of the day-by-day 
work of the trial Courts in administering justice be- 
tween man and man calls for knowledge of the law, 
innate sense of fairness, firmness and vigor in keeping 
counsel within the relevant issues, and a continuing 
independence and courage in excluding all extraneous 
influences from the court-room, and would be harmed, 
not aided, by a facile responsiveness to supposed de- 
mands of electoral majorities or to political “programs” 
designed to combine minority “pressure-groups” into 
majorities. Probably the most devastating disaster 
which could befall the average citizen of this country 
would be prevalent acceptance of the insidious doctrine 
that all judges of all Courts should be chosen, not for 
competence or fairness or courage, but for their pre- 
viously-announced willingness to uphold and enforce 
whatever measures are enacted by legislatures under 
partisan pressures. 

Judge Lummus reminds us that impartial justice 
administered by law-governed Courts is a relatively 
new concept and has no secure foothold in many lands ; 
that it is threatened anew by demagogues and dicta- 
tors; and that even in America “the pressure against 
judicial impartiality is so strong and so constant that it 
can be resisted only by establishing the complete inde- 
pendence of the bench.”” As anyone who has served 
in judicial office is well aware, “a gulf exists, and must 
always exist, between the political mind and the judicial 
mind,” and “practical politics is such a system of 
rewards and punishments and of exchanging favors, 
that the average man, especially one of the opposite 
party, cannot believe that judicial impartiality can live 
in its atmosphere. A born judge might be impartial 
even though active in politics. But few would trust 
him.” 

No citizen who reads Judge Lummus’ book could 
wish for judges who are politically minded or are de- 
pendent on political leaders or organizations for their 
continuance in office. He makes it clear beyond per- 
adventure that fearless and impartial discharge of judi- 
cial duties is impaired, often destroyed, by any system 
under which the trial judge owes either his election or 
his continuance in office to the necessity of seeking 
electoral majorities through the support of party or- 
ganizations, racial groups, or groups specially interested 
in a weak or biased enforcement of law. Even as to 
appellate review of questions of the validity of welfare 
legislation, Judge Lummus agrees with the view of 
Chief Justice Taft that “appointed judges are more dis- 
criminatingly responsive to the needs of a community.” 
Judge Lummus believes that the competence, impartial- 
ity and independence of the Courts ought not to be 
sacrificed and broken down, on any theory of thereby 
making the Courts more amenable to strong-willed ex- 
ecutives; the Courts should enforce fairly and impar- 
tially the existing constitutional limitations on legisla- 
tion; those limitations should be taken down only in 
the orderly way, by giving the people an opportunity 
to vote for or against such amendments; it would be 
of the essence of dictatorship to refuse to the people that 
orderly opportunity and to change the Constitution only 
by making the judges subservient to executive demands 
for disregard of limitations erected by the people them- 
selves. The philosophy and common sense of the 
American judicial system are in this book; lawyers will 
do well to circulate it widely. 

Wirtram L. Ransom 

New York 
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State Control of Local Finance in Oklahoma. By 
Robert K. Carr. 1937. Norman: University of Okla- 
homa Press. Pp. 281—The title of this book is clearly 
indicative of its contents. The book is based on a manu- 
script, which, because of its exceptional merit, was 
awarded the Tappan Prize by Harvard University in 
1935. 

The Oklahoma problem with respect to state con- 
trol of local finance does not appear to be greatly dif- 
ferent than that found in other states. In Oklahoma, 
there have been attempts to curtail local expenditures 
through constitutional and legislative limitations, which, 
as in other states, have been largely ineffective. Failing 
to get the desired results, Oklahoma has supplemented 
these efforts by enacting legislation that vests adminis- 
trative control in state agencies. Such agencies are 
found in the county excise board, which passes on 
budgets of local taxing bodies; a single court of tax 
review; the attorney general, who passes on bond 
issues; and the State Tax Commission, the County 
Equalization Board, and the State Board of Equaliza- 
tion, who seek to improve the assessment of property. 
In addition, some control is exercised through uniform 
accounting, auditing and grant-in-aid. 

Although changes are required, it appears that 
Oklahoma has laid the ground-work for effective con- 
trol of local finance. However, as pointed out by Mr. 
Carr, they represent a compromise between home rule 
and complete state control, with greater and greater 





reliance, through the years, being placed on administra- 
tive agencies. Mr. Carr has forcibly called this situa- 
tion to the attention of the reader by calling his last 
or summary chapter, “Oklahoma Must Choose.” He 
thinks that “the true choice lies between local democracy 
and state planning, and as one or the other may be 
preferred a state would probably do well to move 
toward complete decentralization or complete centrali- 
zation.” With this conclusion, there is a difference of 
opinion. Some authorities and states believe in com- 
plete centralization of authority in the state over local 
finance, while others believe in a compromise solution 
along the Oklahoma lines. No one seems to favor a 
system wherein the state does not exercise any control. 
While it is true that in this country we are heading 
toward centralization, yet it is doubtful if this is a 
proper move, as our government is based upon the 
correct theory: namely, responsible local self-govern- 
ment. The one sure way to prevent undue centraliza- 
tion is to make local government responsible and effi- 
cient and this, it is believed, can best be done through 
advice, rather than by compulsion, from above. It is 
not believed that Oklahoma must or should choose, as 
a compromise solution appears to be the best one avail- 
able. At any rate, Mr. Carr’s book is an excellent 
contribution to the field and should be widely read. 
DeENEEN A. WATSON 
Chicago. 


Summaries of Articles in Current Legal Periodicals 


By KENNETH C. SEARS 
Professor of Law, University of Chicago 


ADMINISTRATIVE LAW 


N Analysis of the Standard of Public Interest, 

Convenience, and Necessity as Defined by the 

Federal Communications Commission, Maurice 
M. Jansky, 6 The George Washington Law Review, 
21. (N. ’37; Washington, D. C.) 

The Communications Act of 1934 places upon the 
Communications Commission the task of providing 
“equality” of broadcasting service “if public conveni- 
ence, interest or necessity will be served thereby”. Mr. 
Jansky has analyzed the rulings of the commission in 
complying with the statute. One interested in an ap- 
plication pending before the commission will perhaps 
desire to read this analysis of one of the newest fields 
of administrative law. 


CONSTITUTIONAL LAW 


Is Hugo L. Black a Supreme Court Justice De 
Jure? D. O. McGovney, 26 California L. Rev. 1. (N. 
’37; Berkeley, Calif.) 

The status of Mr. Justice Black is exciting much 
legal curiosity. The extensive and able consideration 
of the question by Professor McGovney starts with 
the proposition that the Act of March 1, 1937 “presents 
some extraordinary and puzzling difficulties”. His 
conclusions are: (1) that the justiceship to which 
Hugo L. Black has been appointed is not the one cre- 
ated by the Act of 1937 but one of the nine justiceships 
created by the Act of April 10, 1869; (2) that the office 
created by the Act of 1937 is the office of retired jus- 


tice and the Constitution may bar him from this office 
which Mr. Black is ineligible to accept until he is 
seventy years of age; and (3) that it seems that the 
increase in emoluments by the Act of 1937 is so remote, 
contingent and incalculable as not to be a violation of 
the Constitution. There is an extensive consideration 
of the same subject by a group of students in 6 Geo. 
Washington L. Rev. 46 and this article discttsses among 
other things the procedural difficulties in obtaining 
a decision of the controversy. The conclusions are a 
series of “if” propositions and seem too academic. In 
37 Columbia L. Rev. 1212 there is a student note that 
discusses the legality of Justice Black’s appointment 
which concludes: “Unless Justice Black is reappointed 
after the expiration of his term, his title may be at- 
tacked by an unfriendly administration in the future.” 


CONSTITUTIONAL LAW 


The Wagner Labor Act Cases, Jacob Geffs and 
William M. Hepburn, 22 Minnesota L. Rev. 1. (D. 
’37; Minneapolis, Minn. ) 

The Wagner Labor Act cases have already re- 
ceived much discussion in legal periodicals and they 
are likely to be discussed frequently in future days. 
The present authors in their readable article believe 
that they probably will long remain landmarks but 
that it is not unlikely that the Supreme Court in cases 
to be decided will again indulge in subtle and refined 
distinctions. The Court did not repudiate such cases as 
Hammer v. Dagenhart and Adair v. United States 
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SUMMARIES OF ARTICLES IN LEGAL PERIODICALS l 


even though the reasoning in those cases cannot be 
reconciled with the broad interpretation of the Com- 
merce Clause manifested in the Wagner Act cases. 


[he authors favor the language of Chief Justice 
Marshall in Gibbons v. Ogden, particularly that part 


which states that “commerce” has the same meaning 
in domestic as in foreign affairs. This point of view, 
if ever accepted generally, was certainly forgotten. It 
is not argued apparently that the Wagner Act cases 
return to Marshall’s utterance. Perhaps the authors 
deal too seriously with the mere utterances of the Su- 
preme Court on the Commerce Clause. Would any- 
thing be lost, would not something be gained if the 
Supreme Court in passing on this clause would merely 
announce its decisions and avoid giving reasons there- 
for? Why not follow the precedent set in The Na- 
tional Prohibition Cases? 


EVIDENCE 


Evidence and the New Federal Rules of Civil 


Procedure: 2, Charles C. Callahan and Edwin E. 
Ferguson, 47 Yale L. Jour. 194. (D. ’37; New Haven, 
Conn. ) 

The basis of the discussion is Rule 44 which pro- 
vides that the federal courts under the new rules, 
evidence shall be admitted if (1) admissible under 
federal statutes, or if (2) admissible heretofore in fed- 
eral equity cases, or if (3) admissible in state courts 
of general jurisdiction in states where the federal court 
is held The authors think well of this rule because 


they think that it means that the federal courts will 
have a large freedom to develop their own rules. Rule 
14 provides that the competency of witnesses is to be 
determined in a similar manner but this provision 
seems to be limited by the presently existing Com- 
petency of Witnesses Act. However, state competency 
statutes are generally satisfactory except for the “dead 


man” statutes. Here the authors would make a change ' 


similar to the statute in existence in Connecticut. Rule 
14 also permits impeachment of witnesses by proof of 
contradictory statements. It is advocated in this 
article that this part of the rule should be changed to 
permit impeachment in any manner. The authors also 
favor a rule that would make a radical change in the 
hearsay rule. They favor the admission of statements 
of unavailable persons if “made in good faith before the 
commencement of the proceeding and on the declar- 
ant’s personal knowledge”. There is a proposal to 
eliminate the privilege of a patient to prevent the testi- 
mony of physicians, surgeons, and nurses. Finally, 
there is a suggested rule concerning judicial notice 
that is designed to encourage a wider use of the prin- 
ciple 


LEGISLATION 


Nebraska’s New Legislature, Lane W. Lancaster. 
22 Minnesota L. Rev. 60. (D. ’37; Minneapolis, 
Minn. ) 

\ survey of the results of the first session of the 
one-house legislature in Nebraska is written with re- 
straint. The political scientist makes his record but 
he warns against conclusions except where based on 
extended experience. The members were selected on a 
non-partisan basis and a lack of political partisanship 
characterized their deliberations. The voters exercised 
good judgment in selecting the legislators. Commit- 
tees were reduced from 32 and 36 to 16; rules of pro- 
cedure were changed considerably; perhaps the rules 
emphasized deliberation unduly and the device of a 
committee of the whole was omitted for the next ses 
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sion. The session was one of the longest on record 
and the number of new laws was large. The expense 
was apparently 37% under that of the preceding two- 
house legislature and there is some reason to hope that 
the next session will show a saving of 50%. The 
legislators changed from opposition to approval of the 
one-house legislature and a majority of them are con- 
tent with the non-partisan plan. There was criticism 
that (1) a membership of forty-three is too small to 
be representative; (2) that the small size increased 
the pressure of lobbyists and correspondence with con- 
stituents; and (3) will make too many close personal 
friendships that will lead to vote-trading. 
PROCEDURE 
H. R. 4721 ( Prohibiting Comment Upon the Weight, 
Sufficiency or Credibility of the Evidence at the Trial 
of Cases in the Federal Courts), William M. Cain, 13 
Notre Dame Lawyer 1. (N. ’37; South Bend, Ind.) 
The address by Judge Merrill E. Otis before the 
State Bar of California denouncing the action of the 
National House of Representatives in passing H. R. 
4721 furnished the basis of a brief article by Professor 
Cain who also denounces the bill. Why does this sort 
of a bill present itself? The answer: “There is a kind 
of lawyer who becomes annoyed, even enraged, when 
compelled by the judge, to try the real issues in the 
case rather than indulge in attractive humbug and elo 
quent ravings over things nobody denies”. This sort 
of a lawyer is opposed to “the old method” which has 
“worked well for a century and a half serving to nullify 
frivolous and absurd contentions of counsel which 
befogged real issues and misled juries to the detriment 
of the administration of justice”. 





PROCEDURE 

Questions Raised by the Report of the Advisory 
Committee on Rules of Civil Procedure for the Dis- 
trict Courts of the United States, Gustavus Ohlinger, 
11 U. of Cincinnati L. Rev. 445. (N. '37; Cincinnati, 
Ohio. ) 

Mr. Ohlinger does not like some of the proposed 
rules and apparently he would like to see some of them 
discarded. What is more important, he thinks that 
these objectionable rules exceed the power given to the 
Supreme Court and even violate the Constitution. 
He objects to the obliteration of the distinction between 
law and equity which is part of our constitutional 
system. The requirement to make a claim for a jury 
trial “may well be questioned” as a violation of the 
Seventh Amendment. The most serious objection is 
to the rules that give the “unlimited right of discov- 
ery”. Apparently these rules violate the dogma that 
prohibits the delegation of power by Congress to the 
Supreme Court. Boy, please page Dean Charles F. 
Clark! 

A Correction Corrected 

In the January issue of the JouRNAL we printed 
a correction to the effect that in printing the list of 
members of the Council of the Section of Insurance 
Law in our December, 1937, issue the name of Dr 
Charles W. Tooke was inadvertently omitted. 

It now becomes our sad duty to state that, in 
making the correction, with equal inadvertence, we 
placed Dr. Tooke on the Council of the Section of 
Insurance Law instead of on the Council of the Section 
of Municipal Law, where he properly belongs 

This apparently brings the corrections up to date. 
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Leading Articles in Current Legal Periodicals 


B rooklyn Law Review, December (Brooklyn, N. Y.) 
—Magistrates’ Courts of the City of New York: His- 
tory and Organization, by Anna M. Kross and Harold M. 
Grossman; The Constitutional Guarantee of Jury Trial in 
New York, by Lewis Mayers. 


California Law Review, January (Berkeley, Cal.)— 
Constitutionality of Rural Zoning, by Ralph B. Wer- 
theimer; Applications of the Distinction Between Mort 
gages and Trust Deeds in California, by Joseph M. Cor- 
mack and James B. Irsfeld, Jr.; Preserving Liberty of the 
Press by the Defense of Privilege in Libel Actions, by 


John M. Hall. 


Canadian Bar Review, December (Ottawa, Ont.) 
The Great Seal and Treaty-Making in the British Com- 
monwealth, by Professor Robert B. Stewart; The Opera- 
tion of Description in a Contract of Sale of Goods, by J. L 
Montrose; Sir Samuel Romilly, by Roy St. George Stubbs 


Commercial Law Journal, January (Chicago, III.) 
The Future of the Profession, by Hon. L. B. Day: The 
Growing Bureaucracy in State Governments, by Philip 
Lutz, Jr.; The Rule-Making Power—Does It Lead to Ju 
dicial Supremacy? by Herbert U. Feibelman. 

Harvard Law Review, January (Cambridge, Mass. ) 
The Retirement of Federal Judges, by Charles Fairman 
Fifty Years of Jurisprudence, by Roscoe Pound; Power 
of Congress over State Ratifying Conventions, by Abra- 
ham C. Weinfeld. 


Illinois Law Review, December (Chicago, IIl.) 
Some Aspects of the Illinois Insurance Code, by Harold C. 
Havighurst; The Mechanism of Fact-Discovery: A Study 
in Comparative Civil Procedure, by Robert Wyness 
Millar. 

Kansas City Law Review, December (Kansas City, 
Mo.)—The Judge to the Jury, by Merrill E. Otis; An- 
ticipatory Breach and the Law of Life Insurance, by 
Robert A. Adams 


Law Notes, January (Brooklyn, N. Y.) — Two 
Speeches on Lawyers and our Constitution; Trial of Christ 
as Reported to Tiberius, by Meldrim Thomson, Jr.; The 
Fellow Servant Rule in New York, by Aron Steuer. 


Law Quarterly Review, January (Toronto, Ont.) 
Restitution, by Warren A. Seavey and Austin W. Scott: 
Liability for Chattels, by Stephen Chapman; Dransfield 
v. British Insulated Cables, Ltd., by A. L. Goodhart; 
Shelley’s Ghost, by A. D. Hargreaves; Capacity to Make 
a Marriage Settlement Contract in English Private In- 
ternational Law, by J. H. C. Morris; Three English Docu- 
ments Relating to Francis Accursius, by George L. Has- 
kins; Custom as a Type of Law in Norway, I, by T. 
Leivestad. 


Legal Notes on Local Government, January (New 
York City)—Compulsory Compositions of Municipal and 
District Indebtedness, by A. L. Cowell. 


Maryland Law Review, December (Baltimore, Md.) 
—History and Constitutionality of the Maryland Income 
Tax Law, by Huntington Cairns; A Survey of the Mary- 
land Income Tax Law, by James T. Carter; Constitutional 
Aspects of Reduction in State Property Tax, by Herbert 


M. Brune, Jr. 


Michigan Law Review, January (Ann Arbor, Mich.) 
—Recent Developments in the Deportation Process, by 
Reuben Oppenheimer; The Effect of the Contract Clause 
and the Fourteenth Amendment Upon the Power of the 
States to Control Municipal Corporations, by E. B. Schulz; 
Expansion of Federal Supervision of Securities Through 
the Inquisitional and Census Powers of Congress—A Sug- 
gestion, by Kenneth Rush. 


Minnesota Law Review, January (Minneapolis, 
Minn.)—The Alien’s Right to Work, by David Fellman; 
Common Law Marriage in Minnesota: A Problem in 
Social Security, by Thomas Clifford Billig and James Phil- 
lip Lynch; A Plea for Withdrawal of Constitutional Privi- 
lege from the Criminal, by Ernest C. Carman. 


Mississippi Law Journal, December (University, 
Miss.) —The Courts and Due Process of Law, by Sydney 
Smith; Opinions of the Securities and Exchange Commis- 
sion, by David Loeb Krupsaw. 


New York University Law Quarterly Review, No- 
vember (New York City) — Taxation of Undistributed 
Profits, by Paul Marcuse; Changes in the 1920 Revision 
of the New York Decedent Estate Law, by Frank H. 
Twyeffort; The Implications of the Kellogg Pact with 
Respect to American Foreign Policy, by Clarence A. Ber- 
dahl. 


Oregon Law Review, December (Eugene, Ore.)— 
The Oregon State Bar—Its Program and Accomplish- 
ments, by Allan A. Smith; The Executive and Judiciary 
in Continental Europe, by Paul Weidenbaum; Some Fun- 
damentals in Our Democratic System of Government, by 
Joseph C. O'Mahoney. 


University of Pennsylvania Law Review, January 
( Philadelphia, Pa.)—Monopolies and the Courts, by Robert 
H. Jackson and Edward Dumbauld; Some Suggestions for 
Defining and Classifying Hearsay, by Edmund M. Mor- 
gan; The Role of the Federal Government in the Con- 
servation and Utilization of Water Resources, by James 
Lawrence Fly. 


Virginia Law Review, January (Charlottesville, Va.) 
—Equal Protection in Tax Legislation, by John B. 
Sholley; Custom in Classical Roman Law, by A. Arthur 
Schiller ; Forged or Omitted Signature of Principal or Co- 
Surety—Part II, by Morton C. Campbell and Robert M. 
Campbell. 


Washington Law Review, November (Seattle, Wash.) 
—Presumptions, by Edmund M. Morgan; Defamation and 
Radio, by Donaid G. Graham. 


Wisconsin Law Review, January (Madisqn, Wis.)— 
Law Faculties and Law Schools. A Comparison of Legal 
Education in the United States and Germany, by Max 
Rheinstein; The Work of the Wisconsin Supreme Court 
for the August 1936 and January 1937 Terms: I. Statis- 
tical Survey, by Hilbert P. Zarky; II. Banking and Ne- 
gotiable Instruments, by Joseph P. Brazy; III. Business 
Associations, by Malcolm K. Whyte; IV. Contracts and 
Quasi Contracts, by Edwin Conrad; V. Criminal Law, by 
Elliot N. Walstead; VI. Employment, by William W. 
Rabinovitz; VII. Evidence, by Marcus A. Jacobson; VIII. 
Insurance, by Russell E. Hanson; IX. Municipal Cor- 
porations, by Doris E. Lehner; X. Personal Property, by 
Willard Hurst: XI. Persons and Domestic Relations, by 
Eleanore Jones Roe; XII. Pleading, Practice and Pro- 
cedure, by W. Wade Boardman; XIII. Real Property, 
Mortgages, and Vendor and Purchaser, by Ralph M. 
Hoyt; XIV. Remedies, by Maxwell H. Herriott; XV. 
Taxation, by Ernst von Briesen; XVI. Torts, by Arthur 
T. Thorson; XVII. Trusts and Decedents’ Estates, by 
Miriam L. Frye. 


Yale Law Journal, January (New Haven, Conn.) 
Psychiatry and the Conditioning of Criminal Justice, by 
George H. Dession; Secondary Boycotts in Labor Dis- 
putes, by Jerome R. Hellerstein; The “Conspiracy Theory” 
of the Fourteenth Amendment, by Howard J. Graham. 
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OLIVER WENDELL HOLMES: LAWYER 


His Judicial Career Looms So Large That the First Twenty Years of His Life after Attain- 


ing His Majority Have Almost Been Forgotten—It Is of Paramount Importance to Study His 


Career at the Bar in Order to Estimate and Understand the Judicial Career Which Followed— 


Karly Doubts 


Preparation for Practice in the “Grand Way”—Extent of Practice Indicated 


in a Way by Cases in Which Questions of Law Were Argued on Appeal before Supreme 
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HE late Justice Holmes is regarded by many as 

the most scholarly and able jurist whom America 

has yet produced. On the continent of Europe he 
is known primarily for his early speculative writings 
on the Anglo-American law; to the English his repu- 
tation reposes on his Common Law and his judicial 
career as a common law judge of the Supreme Judicial 
Court of Massachusetts. To the American, he is 
known for all these things, but also as a Supreme Court 
justice, a statesman, and for his interests outside the 
field of law. 

His judicial career of nearly fifty years looms so 
large in the minds of his biographers and commenta- 
tors on his work, that the first twenty years of his life 
after attaining his majority have been almost forgotten. 
It is during the second twenty years of nearly every 
life in which a man takes his direction. The particular 
channel which his life takes, the degree of ability and 
energy shown during these years measure the ultimate 
distance. This fact is particularly true of the late 
Justice Holmes. It is therefore of paramount im- 
portance to study his career at the bar in order to esti- 
mate and properly understand his judicial career which 
followed. 

What Holmes’ career would have been had he not 
served in the Civil War is difficult to say. In reading 
his isolated papers and speeches one gleans the im- 
pression that he obtained a rich spiritual tone from his 
war experiences. It must be evident that these experi- 
ences hastened his maturity, so that on his return from 
the battlefield we see more of the cold steel in his 
make-up and he experienced no lost motion in finding 

imself. At the battlefront he witnessed his friends 
ere today and gone tomorrow. As he so dramatically 
related years afterwards: 

“I see a fair haired lad—a lieutenant—and a captain, 
itting by the long mess-table in camp before the regiment 
eft the State, and wondering how many of those who 
gathered in our tent could hope to see the end of what was 
then beginning FOR NEITHER OF THEM WAS 
THAT DESTINY RESERVED. . . I see another youth- 
ful lieutenant as I saw him in the Seven Days, when | 
looked down the line at Glendale. . . . The advance was 
eginning, we caught each other’s eye and saluted. When 
ext I looked, HE WAS GONE.” 

Chance determined which ones were to be the vic- 
ms. He learned that “society is founded on the death 
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of men. In one way or another some are always and 
inevitably pushed down the dead line.”? And man’s 
contribution must be made before that event takes 
place. 

Many of our Supreme Court justices have had no 
previous judicial experience prior to their appointment. 
It is frequently claimed that many years of practice 
at the bar, a large commercial practice, or previous ten- 
ure of office in the government and accomplishments in 
public affairs, constitute the necessary qualifications for 
an appointment to the Supreme Court. It is claimed 
that these varied attainments best fit a man to grapple 
with the manifold problems which come before the 
court. To all this, it has been said, Justice Holmes was 
the great exception. For the greater part, this is true 
As we shall see presently, even during the period when 
his law practice was at its height, Holmes spent a vast 
amount of his time in research and writing. 

In his early years Holmes had some doubts in 
his mind whether he wished to pursue the study of 
philosophy or embrace the profession of law as a ca- 
reer. Happily for the law, by his choice he left 
philosophy for his boyhood friend, William James, and 
in turn enriched the legal world by his researches and 
opinions. This choice he made definitely and finally in 
the summer of 1864. On July 17 of that year, at the 
end of his enlistment, he was mustered out of the Union 
Army and in September entered Dane [Harvard] Law 
School. He completed the regular two-year course and 
was graduated on July 18, 1866, receiving the degree of 
LL.B. In addition to his work at the law school he 
pursued his legal studies in the law office of Honorable 
Robert M. Morse, Barrister’s Hall, Boston, which he 
entered in December, 1864. After having completed 
his preparation for the legal profession he visited 
Europe during the summer of 1866. Here, he met 
several distinguished Englishmen; and later made the 
acquaintance of others who subsequently became out- 
standing jurists, including: Leslie Stephen, Frederick 
Pollock, Frederick Maitland, Henry Maine, Haldane, 
Sidney Webb, James Bryce, Joseph Chamberlain, 
Sankey, Alverstone, Bowen, and Albert Venn Dicy. 
But Holmes’ trip abroad was only a brief respite from 
his studies. Perhaps, it gave him an opportunity to 
discuss many of his philosophical ideas of the law with 
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Mr. Pollock, who was later to dominate English legal 
thought in much the same fashion as Holmes did the 
American. On his return to the United States he con 
tinued his studies in the law offices of Messrs. Chand- 
ler, Shattuck, and Thayer, at 4 Court Street in the city 
of Boston; was admitted to the Suffolk bar on March 
4, 1867; and subsequently before the Supreme Court 
of the United States. At first he went into partnership 
with his brother, Edward Jackson Holmes, at 7 Pem- 
berton Square, Boston; later in 1873 he practiced with 
the firm of Shattuck, Holmes, and Munroe, at 35 Court 
Square. 

Admission to the bar, however, was not consid- 
ered an adequate preparation by young Holmes for 
the practice of law, “at least in a grand way.” It was 
not a part of his make-up to sit by idly and wait for 
clients. He must know the law in all its ramifications ; 
he must find out its fundamental concepts, its history 
and nature, its philosophical underpinning, and in ad- 
dition be familiar with the fields of knowledge related 
to it! He sought, therefore, not only to master the 
mechanics of the practice of law and its details, but 
also set for himself the task of investigating its ancient 
and time-honored doctrines. As a boy he was intimately 
acquainted with Ralph Waldo Emerson. Holmes 
studied the great works of philosophy, and during 
these early years he often wrangled for hours in his 
garret about the “cosmos” with his friend William 
James. Why, he asked himself, could the law not fur- 
nish as great a field for investigation and original search 
for truth as philosophy or psychology? Is there not 
room in the law for the study of the “embryology of 
legal ideas?” Does the law consist merely of a rag- 
hag of details, of cases and reports of interest onlv to 
the practitioner, or does it mirror the growth of man? 
To the well-settled doctrines of the law, Mr. Holmes 
applied a philosophical and scientific criticism. 

It is small wonder then that with such ideals he 
should plunge headlong into the study of law. On 
December 15, 1867, he wrote to William Tames, who 
then sojourned in Germany. “For two or three months 
T debauched o’nights in philosophy. But now it is 
law—law—law.”* And on April 19, 1868. he wrote. 
‘And the winter has heen a success, IT think. both for 
the simple discipline of the work and because T now go 
on with an ever increasing conviction that law as well 
as any other series of facts in this world may be ap- 
proached in the interests of science and mav be studied, 
ves and practiced. with the preservation of one’s 
ideals.”* Holmes’ devotion to his studies during these 
early vears was almost terrifving to his friends. Tames 
remarked on one occasion in 1869 in a letter to Henry 
Bowditch, a classmate of Holmes, “T should think Wen- 
dell worked too hard.’*> Later from another by a mem- 
ber of the Tames family we get the same impression. 
“Wendell Holmes dined with us a few days ago. His 
whole life, soul and body, is utterly absorbed in his 
last work upon his Kent. He carries about his manu- 
script in his green bag and never loses sight of it for 
a moment. He started to go to Will’s room to wash 
his hands, but came back for his bag, and when we 
went to dinner, Will said, ‘Don’t you want to take 
your bag with you?’ He said, ‘Yes, I always do so 
at home.’ His pallid face, and this fearful grip upon 
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5. See, James, Henry (ed.). Letters of William James. 
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his work, makes him a melancholy sight.’ 
in 1873. 

Something of his industry and meticulous accuracy 
may be seen in the following passage from the preface 
to the twelfth edition of Kent’s, Commentaries on Amer- 
ican Law, which he edited in 1873: 


This was 


I have devoted more than three years to the attempt 
to bring this work down through the quarter of a century 
which has elapsed since the author’s death. While it has 
been in progress I have tried to keep the various subjects 
before my mind, so far as to see the bearing upon them of 
any new decision in this country or in England. Almost 
all of my more important notes have been partially or 
wholly rewritten—many of them more than once—in the 
light of cases which have appeared since their first prepa 
ration; and every case cited has been carefully examined 
in the original report. . . 

Unlike many young lawyers of his day, young 
Holmes seems never to have had any flare for politics 
or elective office while he was at the bar. Many law 
yers think it a sine qua non to success at the bar to 
be elected district attorney, 7 member of the state leg 
islature, or to hold some otiier public office. But this 
was not true of Mr. Holmes. He held no public office 
while he practiced law. Doubtless, the life and demands 
of politics were quite distasteful to his fine-grained and 
scholarly temperament. He cared nothing for the back- 
slapping of politics nor for the clamor of the crowd. 
He believed that the great changes in the world were 
brought about by the efforts of the scholar and the 
philosopher rather than the general in the field of bat 
tle or the man of affairs. As he said years later, “Read 
the works of the great German jurists, and see how 
much more the world is governed today by Kant than 
by Bonaparte.’” It was only natural, therefore, that 
Holmes should choose the difficult road to success at 
the bar, that is, he would try each case so as “to show 
in it the great line of the universal”; and use his spare 
hours in teaching, research, and writing, so that suc- 
cess as he saw could be achieved. 

But attainment of success before the distinguished 
Suffolk bar was not an easy task during the sixties 
and seventies. Success did not come over night. To 
be sure Holmes tried a few cases before the Probate 
Court, the Superior Court, and the Supreme Judicial 
Court sitting in nisi prius,’ while practicing with his 
brother and many more after his association with the 
law firm of Shattuck, Holmes and Muhroe in 1873 
The cases in which questions of law were argued on 
appeal before the Supreme Judicial Court in banc indi 
cate in a way the extent of his practice. An examina- 
tion of the Massachusetts reports for the years 1867 
to 1870 reveal that Holmes was on the briefs as coun- 
sel in but three cases. He was the junior counsel with 
George O. Shattuck in one case heard in the November 
term in 1867; another at the March term 1870; and 
first appeared alone as a counsel in a case before the 
court during the November term 1870. During all his 
fifteen years at the bar including three years as editor 





6. Perry. Thought and Character of William James 
p. 519. 

7. See, Path of the Law. 10 Harv. Law Rev. 478 (Marct 
1897) ; Collected Legal Papers (Holmes) p. 202. 

8. The Supreme Judicial Court of Massachusetts had 
jurisdiction among other things, to hear cases on questions of 
law on exceptions and appeals from the lower courts (General 
Statutes, 1860, c. 112, Sec. 5) ; original civil jurisdiction in cases 
of one thousand dollars or more—four thousand dollars in the 
county of Suffolk—(Gen. Sts., c. 112, Sec. 6): and jurisdictior 
of trials of indictments for capital crimes (Gen. Sts., c. 112 
Sec. 5). Jurisdiction to try tort cases was transferred to the 
Superior Court in 1880; and capital cases in 1891 (Acts and 
Res., 1880, c. 28; and 1891, c. 379, Sec. 1) 
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of the American Law Review he was associated as 
counsel in thirty-four cases argued in banc before the 
Supreme Judicial Court. Out of this number, he ap- 
peared alone in nine cases, was senior counsel in twelve, 
and was associated with other attorneys in the remain- 
der of the thirty-four cases.™* 

None of these cases involved 
inal law, and 
tional law was p1 


questions of crim- 
a question of constitu- 
esented. This was raised by Shattuck 
and Holmes was overruled.® These cases related 
to general civil practice, presenting questions in equity, 
contracts, torts, sales, mortgages, admiralty, partner- 
ship, bankruptcy, promissory notes, suretyship, real 
property, condemnation, assessments, and “procedure. 
Very few of them involved large sums of money. It 
is significant view of the influence of his writings 
on the law of torts, that the cases which he argued 
before the Sureme Judicial Court concerned questions 
of torts more than any other subjects. 

The first case in which Mr. Holmes was associated 
as counsel and which was argued on appeal was that 
of Richardsor New York Central Railroad,?® heard 
at the November term 1867. Mr. George O. Shattuck 
and O. W. Holmes, Jr., appeared for the plaintiff. It 
was a suit in tort for $5,000, for personal injuries by 
reason of the death of plaintiff’s intestate while a pas- 
senger on defendant’s road in New York. Suit was 
brought alleging a cause of action under a New York 
death by wrongful-act statute, claiming that the New 
York statute “vested a right of property in the widow 
and her children at the moment of the husband’s death, 
and designated a trustee to receive and enforce this 
right, whose capacity to sue will be sustained in any 
forum.” No analogous statute existed in Massa- 
chusetts. The defendant demurred on the ground that 
the right of action created by the New York statute 
does not pass as assets of the deceased. but as a specific 
power to sue created by local law. Judge Hoar who 
delivered the opinion of the Court characterized the 
argument of the plaintiffs counsel as ingenious and 
impressive but sustained the demurrer. 

The first case in which Mr. Holmes appeared alone 
before this court, he won. It was a suit in tort for the 
obstruction of an easement. It was argued in the No- 
vember term 1870." 

In reading the reports of these cases with which Mr. 
Holmes was associated, one is apt to come to the con- 
clusion that he was not deterred if the law appeared to 
be well settled and if it was not on his side of the case. 
His study of the philosophy of law, of legal theory, and 
legal history which he made during these same years. 
doubtless impressed him with the notion that somewhere 
along the line in the growth of the law, decisions might 
be determined by misconceptions,’? a mistranslation of 
the ancient authorities,** or by a public policy of pre- 
vious generations which has long since been forgotten." 
For this reason it is not surprising to find him delving 
into the earliest American and English precedents or to 


nly one cas« 


8a. See, Appendix 
9 See, Nickerson v. Boston. 131 Mass. 306 (1881). 
10. See, 98 Mass. 85 
11. See, Brooks v. Reynolds, 106 Mass. 31. 
12. See. Misunderstandinas of the Civil Law. 6 Am. Law 
37-49 (October. 1871) 
13 -— @ 40, n. 2: Arrangement of the Law-Privity 7 
Am. Law Rev. 46 (October, 1872) at p. 55, n. 1 
f years later in 1879, he said, “But as precedents 

irvive like the clavicle in the cat, long after the use they 
mce served is at an end, and the reason for them has heen 
forgotten, the result of following them must often be failure 
ind confusion from the merely logical point of view.” See, 
»mmon Carriers and the Common Laz 13 Am. Law Rev 
July, 1879) at p. 630 


endeavor to trace the history of doctrines in an effort 
to find authority for his case. If need be, resort was 
made to the Civil Law and Justinian’s Digest. This 
he did in a case which he argued before the Supreme 
Judicial Court at the September Term in 1877.*° In 
this case a seaman proved that he shipped at a fixed 
rate of wages per month on a vessel of which defend- 
ant was at the time master and that he served until 
discharged by him. The question in issue was whether 
the seaman should recover against the master of the 
vessel for his wages. Holmes’ argument as reported 
follows in full: 

The contract under which the plaintiff in each case 
shipped appears to have been express, in the strictest sense, 
but there is no evidence as to who made it or what were 
its terms, and the question is whether the plaintiff has 
supported the burden of proving a contract personally 
binding the defendant, by evidence tending to show no 
more than that the defendant was master of the vessel. In 
general, to charge an agent or servant upon a contract 
made by the authority and for the benefit of a principal 
or master, it must appear that the servant made the con- 
tract, and that, if the contract was in writing, it contained 
apt words to charge him, or, if it was oral, that the lan- 
guage used authorized the credit to be given to him, and 
that credit was so given. An agent or servant is only 
charged on a contract on behalf of another on the ground 
that he has made it his contract. The same principles 
apply to the case of the master of a vessel, with regard to 
services performed on board a ship commanded by him 
If he is charged, it is because he is shown to have made 
a contract, and has made it in such form that it is his con- 
tract, on one of the grounds just stated. Goodridge v 
Lord, 10 Mass. 483, 486, 487. James v. Bixby, 11 Mass. 
34, 37. Hoskins v. Slayton, Cas. temp. Hardwicke, 376. 
Garnham v. Bennett, Stra, 816. Rich v. Coe, Cowp. 636, 
639. Farmer v. Davies, 1 T. R. 108. Hussey v. Christie 
9 East, 426, 432. Priestly v. Fernie, 3 H. & C. 977, 984- 
ORO. 

Especially must this be true when the contract is ex- 
pressed in words, oral or written. This appears here, for 
the evidence is that the plaintiff shipped at a specified rate 
of wages, which could not otherwise have been the case. 
That contract not being in evidence, non constat who made 
the special promise; and if the service is rendered “on a 
special promise from either, the other is discharged.” 
Garnham v. Bennett, ubi supra. Nor does it appear 
whether it was in writing or oral, and whether, therefore, 
if made by an agent, it showed an intention to charge him, 
as a matter of construction or on the ground that credit 
was given to him. 

The obscurity which has surrounded this class of ques 
tions arises from the fact that admiralty law has been a 
compound of doctrines springing from various systems at 
various stages of society, and cannot be understood except 
by the aid of history, which will also help to rid it of its 
incongruities. Modern authorities properly, reduce the 
relation of shipmaster and owners to an ordinary case of 
agency; but the law of agency, as now understood, is for 
the most part modern. It was an exception and a com- 
paratively late innovation in the Roman law. Mandatum 
was not agency. A master might be liable for his slave, 
but not one paterfamilias for the act of another. A free 
citizen sui juris was liable for his own acts if anybody was. 
On special grounds of policy, the praetor allowed the 
master of a ship, of whatever condition, to impose a lia- 
bility on the owner in certain cases. D. 14, 1, 1, Sec. 4. 
But the fiction by which one freeman is wholly absorbed 
under the persona of another was not then developed, and 
the liability of the person actually making the contract, 
which was the only liability known to the old law, re 
mained, notwithstanding the secondary responsibility which 
was added to it. The mediaeval maritime law showed a 
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further development. The master could bind the ship, 
although on modern principles he was in no sense the 
agent of the owners to whom the ship belonged. Traces 
of this doctrine still remain, indeed, in the admiralty law, 
although it is disappearing. But at that time he could not 
bind the owners personally. Now, however, the concep- 
tion of agency has been developed, and the master can bind 
the owners on the one hand, while, on the other, the lia- 
bility of the ship in most cases, and that of the owners in 
all, is determined by considering what actual or seeming 
authority the master had to represent them. But it is part 
of the law of agency that a man may make himself a mere 
conduit pipe, through which a contract moves from his 
principal. And, as the responsibility of the superior is 
wholly determined by that law, it is supposed that the 
same is true of the inferior, as laid down in Priestly v. 
Fernie, already cited. ; 

In the present case, it does not appear that the de- 
fendant was even on board the ship when the plaintiff made 
his contract, or had anything to do with engaging the 
plaintiff. If he did not personally make the contract, the 
only possible foundation for charging him disappears. 
Farmer v. Davies, 1 T. R. 108. 

Chief Justice Gray set aside the verdict ordered for 
the defendants on the ground that an express contract 
existed between the master and the seaman. The latter, 
he held, has a threefold remedy for his wages, against 
the master, the owner, or the ship, and may proceed, 
at his election, against either of the three in the ad- 
miralty, or against the master or the owner at common 
law. 

During the years in which Holmes practiced law 
before the Suffolk bar, the city of Boston could boast 
of having a group of the most able lawyers in the 
United States. Such men as Sidney Bartlett, Daniel 
Richardson, James T. Austin, Charles G. Loring, Rich- 
ard H. Dana, Gustavus A. Somerby, Peleg Whitman 
Chandler, and a host of others, great in their day but 
whose names are meaningless to the present generation, 
were then the leaders at the bar. On the bench were 
such men as George T. Bigelow. Reubin A. Chapman. 
Horace Gray, Marcus Morton, Ebenezer R. Hoar, Otis 
P. Lord, Walbridge H. Field, Charles Devens, and 
William Allen. Among the younger members of the 
bar or associates of Mr. Holmes on the faculty of the 
Harvard Law School were, Nicholas St. John Green, 
Tohn C. Gray, Christopher Langdell, James B. Thayer. 
Tames Barr Ames, Moorfield Storey, and Louis D. 
Brandeis. 

Henry Parkman and Joseph Warner assisted 
Holmes in the preparation and editing of the twelfth 
edition of Kent’s Commentaries on American Law, 
which was published in 1873. A few years later, Mr. 
Louis D. Brandeis was admitted to practice before the 
Suffolk bar, and Holmes soon came to regard him very 
highly. During the last few years of Holmes’ practice, 
he would now and then send a modest note to young 
Brandeis requesting his company in the evenings for 
the purpose of discussing some of the theoretical aspects 
of the law of torts.1° Holmes would read to him his 
notes of “dijecta membra” as he called them and then 
discuss them with the view of determining whether 
they were ready for publication.‘7 As the years went 
on they became bosom friends. Mr. Brandeis practiced 
his profession in Boston, often pleading cases before 





16. Louis D. Brandeis was admitted to the bar in 1878. 
This discussion, doubtless, was preliminary to the publication 
of Holmes’ articles in the American Law Review relating to 
Common Carriers, and Trespass and Negligence, which ap- 
peared in 1879 and 1880 

17. Lief, Alfred. Brandeis, The Personal History of an 
American Ideal. New York (1936) p. 25. 
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Holmes, then judge on the Supreme Judicial Court, 
hardly anticipating that later they were to sit together 
for nearly twenty years as associate justices of the 
Supreme Court of the United States. 

Like every lawyer, Holmes was influenced by the 
bench and bar of his day, and particularly as to the 
practical aspects of the law. Those with whom he came 
in daily contact influenced him most. As he stated in 
later years, his first steps were made more easy by his 
devoted friend, Mr. Shattuck, with whom he was asso- 
ciated during most of the years of his practice. On May 
29, 1897, in answer to the resolutions of the bar, he 
paid a glowing tribute and expressed his manifold obli- 
gations to his departed friend in the following language : 

I owe Mr. Shattuck more than I ever have owed any 
one else in the world, outside my immediate family. From 
the time when I was a student in his office until he died, 
he was my dear and intimate friend. He taught me un- 
repeatable lessons. He did me unnumbered kindnesses. 
To live while still young in daily contact with his sweep- 
ing, all-compelling force, his might of temperament, his 
swiftness (rarely found with such might), his insight, tact, 
and subtlety, was to receive an imprint never to be effaced. 
My education would have been but a thin and poor thing 
had I missed that great experience. The things he did for 
me in other practical ways even gratitude cannot enumer- 
ate or remember. It seemed to me that he could not find 
any one near him without interesting himself in his for- 
tunes and his fate. ; 

He needed the excitement of advocacy or of some 
practical end to awaken his insight, but when it was awak- 
ened there was no depth of speculation or research which 
he was not ready and more than able to sound. His work 
may not always have had the neatness of smaller minds, 
but it brought our deeply hidden truths by some invisible 
radiance that searched things to their bones. 

He seemed to like to take great burdens upon him- 
self—not merely when there was a corresponding reward 
but when his feelings were touched, as well. He was a 
model in his bearing with clients. How often have I 
seen men come to him borne down by troubles which 
they found too great to support, and depart with light 
step, having left their weight upon stronger should- 
ers. But while his calm manner made such things seem 
trifles, he took them a good deal on his nerves. I saw the 
ends of his fingers twitch as he quietly listened and ad- 
vised. He never shunned anxiety, and anxiety is what 
kills. 

At the time to which I refer, when I first knew him, 
and while he still tried many cases, he was a great man 
with the jury in every way. His addresses carried every- 
thing before them like a victorious cavalry charge, some- 
times, as it seemed to me, sweeping the judge along with 
the rest in the rout. ‘ Latterly his most successful appear- 
ances were in arguments of law. He had learned the all 
too rarely learned lesson of pointed brevity. In a few 
luminous words he went to the bottom of his question, and 
then took his seat. In short, I know of no form of forensic 
effort in which at some time in his career he had not 
reached as high a point as I personally have ever seen at- 
tained.'® 

This is, however, but part of the story of Mr 
Holmes’ practice of law. Not all his efforts were de- 
voted to law suits. As we have seen, in his school days 
his preoccupation was the study of philosophy and so 
cial institutions. And while during his later years he 
never found time sufficient to study philosophy sys 
tematically, he retained this interest while practicing 
law and indeed throughout his whole life. After com 
pleting his formal studies and entering practice, thé 
emphasis was somewhat shifted. He wanted to know 
what part philosophy played in the development of the 











18. See, Speeches, pp. 70-72. 
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law. He investigated the history of law, its juridical 
basis, and philosophical background. As a result of his 
studies there appeared in the American Law Review 
for October, 1870, his first essay entitled, Codes, and 
The Arrangement of the Law. During the next three 
years he had editorial charge of this journal (1870-73), 
contributing five additional articles and approximately 
sixty book reviews and editorial comments’® in addi- 
tion to editing Kent’s Commentaries. In 1873, Mr. 
Holmes relinquished the editorship of this journal and 
entered the law firm with George O. Shattuck and 
W. A. Munroe. Three years later, in 1876, he again 
contributed an article to this journal under the title, 
Primitive Notions in Modern Law. In the four suc- 
ceeding years, he wrote an article each year for the 
laken together they present a sys- 
tematic scheme investigating the fundamental concep- 
ommon law. in the Winter of 1880, on 
the basis of his articles in the American Law Review, 
he delivered a series of lectures before the Lowell Insti- 
tute in Boston, which were later published in 1881, 
under the title the Common Law. Regarding these lec- 
tures it has been said by an eye witness that Mr. Holmes 
delivered them, “without referring to his manuscript, 
as if he were narrating off-hand some interesting story, 

happening of some event of absorbing 
bably very few of the audience were able 
the abstruse reasoning of the lectures, 
though the lecturer or his manner of speech attracted 
them to the end. The manner of delivery of these lec- 
then, as it does now, a marvelous intel- 
lectual performance, for the delivery of them was not a 
matter of memory so much as a process of reasoning at 
the moment, by a mind thoroughly imbued with the 
subject.”** This book though never revised has re- 
mained a classic until the present day. 

During the term 1871-72, Holmes lectured on Jur- 
isprudence in the Harvard Law School. On September 
24, 1872, he was again appointed to give lectures on 
which he did during the term of 


same journal. 


tions of the 


or telling Ol 
IL) 


interest ri 


to conipre nend 


tures seemed 


the same subject 
1872-73. From 1872 to 1878 he was one of the over- 
seers of Harvard College. In 1882, he again returned 
to the law school, upon the creation of the new chair 
later known the “Wield Professorship,” and taught 
the subjects or torts, suretyship, inortgages, jurispru- 
dence, and agency and carriers. 

Today, if one examines the official Massachusetts 
Reports he encounters this brief Memorandum which 
marks the beginning of a long judicial career unmatched 
perhaps in length or brilliancy either here or abroad: 


On the fifteenth day of December 1882, Oliver Wen- 

19. These unsigned book notices and comments were first 
lentified by Professor Felix Frankfurter. See, 44 Harv. Law 
Rev. 797-8 31 All of them were recently reprinted in 
Justice Oliver Wendell Holmes; His Book Notices and Uncol- 
cted Letter nd Papers Mr. Holmes’ unsigned articles 
written while he was editor of this journal consist of the fol- 
owing Codes and the Arrangement of the Law. 5 Am. Law 
Rey. 1-13, October, 1870; Ultra Vires: How Far Are Corpora- 
tions Liable for Acts Not Authorized by Their Charters? 5 
Am. Law Rey. 272-90, January, 1871; Misunderstandings of the 

vil Law. 6 Am. Law Rev. 37-49, October, 1871; Grain Ele- 
ators: Ont Title to Grain in Public Warehouses. 6 Am. 
Law Rey. 450-70, April, 1872; The Arrangement of the Law: 
Privity. 7 Am. Law Rev. 46-66, October, 1872; The Theory 
f Torts 7 At Law 652-6 . July, 1873. 

20. His signed articles include Primitive Notions in 
Modern Lau 10 Am. Law Rev. 422-39, April, 1876; Primi- 
tive Notions in Modern Law, Part 2. 11 Am. Law Rev. 641- 
60, July, 1877: Pos ior 12 Am. Law Rev. 688-720, July, 
878: Commo? arriers and the Common Law. 13 Am. Law 
609-31. July, 1879: and, Trespass and Negligence 14 Am. Law 
Rev. 1-35, January, 1880 


»1. See, Jones, Leonard A. Oliver Wendell Holmes, the 
irist. 36 Am. Law Rev. 710 (1902) at-p. 713. 
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dell Holmes, Jr., Esquire, of Boston, was appointed a jus- 
tice of this court, in place of Mr. Justice Lord, resigned, 
and took his seat on the bench on the third day of January 
1883, at the term of the court then held at Boston in the 
county of Suffolk.?* 

Governor Long’s appointment of Holmes turned 
out to be a wise one. Harvard University and its fac- 
ulty regretted losing him. The loss to the university 
was the gain of the judiciary of Massachusetts and of 
the United States as well as the law in general. This 
appointment brought to an end Mr. Holmes’ career both 
as a lawyer and teacher, at least in a formal sense. For 
decades afterwards, his writings and speeches and par- 
ticularly his Common Law influenced and pointed the 
way for American legal scholars and law teachers. On 
the bench he had a new client. Here, on the one hand 
he remolded and refashioned the law to meet the new 
and changing conceptions of our industrial society so 
far as that was possible within the judicial prerogative 
and function. On the other hand, he interpreted and 
applied the law so as to permit it to grow. He tran- 
scended his own convictions so as to uphold legislation 
with which he disagreed, so as to leave room for or- 
derly change of the law rather than make it the slave 
of some particular ethical or economic opinion. 

These few brief facts concerning the late Justice 
Holmes’ career as a practicing lawyer reveal that his 
practice was not extensive. He was not a great com- 
mercial lawyer, nor did he hold public office prior to 
his judicial career. His years at the bar were sufficient, 
however, to give him an opportunity to grasp the ac- 
tualities of law practice and become entirely familiar 
with its problems. His education and professional 
training was the best that was obtainable in America 
in his day. His insight and great penetration of thought 
applied to research in jurisprudence and our judicial 
system, gave him a background and training unmatched 
for his later judicial duties. 





APPENDIX 

List of Cases Argued Before the Supreme Judicial 
Court of Massachusetts in banc in which O. W. 
Holmes, Jr., appeared as counsel. 

Richardson vy. New York Central Railroad Co., 98 Mass. 
85, G. O. Shattuck and O. W. Holmes, Jr., for Plaintiff—No- 
vember Term, 1867. 

Young v. City of Boston, 104 Mass. 95, G. O. Shattuck 
and O. W. Holmes, Jr., for Plaintiff—March Term, 1870. 

Brooks v. Reynolds, 106 Mass. 31, O. W. Holmes, Jr., for 
Plaintiff—November Term, 1870. 

Commonwealth vy. Dorchester Insurance So., 112 Mass. 
142, G. O. Shattuck and O. W. Holmes, Jr., for Defendant 
March Term, 1873. 

Joy v. Winnisimmet Company, 114 Mass. 63, G. O. Shat- 
tuck and O. W. Holmes, Jr., for Defendant—November Term, 
1873. 

3urt v. Merchants’ Insurance Co., 115 Mass. 1, B. F 
Brooks and G. O. Shattuck (O. W. Holmes, Jr., and M 
Storey) with them for receivers of Merchants’ Insurance Co 
March Term, 1874. 

Woodward v. Boston, 115 Mass. 81, O. W. Holmes, Jr., 
and E. J. Holmes for Plaintiffs—April Term, 1874 

Jenks v. Williams, 115 Mass. 217, O. W. Holmes, Jr., and 
W. A. Munroe for Defendants—June Term, 1874 

National Bank of Chicago vy. Bagley, 115 Mass. 228, G. O 
Shattuck and O. W. Holmes, Jr., for Defendant—June Term, 
1874. 

Children’s Mission v. Boston, 116 Mass. 181, O. W. Holmes, 
Jr., and R. Gray for Plaintiff—October Term, 1874 

Tapley v. Martin, 116 Mass. 275, G. O. Shattuck and 
O. W. Holmes, Jr., for Plaintiffs—November Term, 1874 

West v. Platt, 116 Mass. 308, O. W. Holmes, Jr., for 
Plaintiff—November Term, 1874. 

Boston and Hingham Steamboat Co. v. Munson, 117 Mass 
34, G. O. Shattuck and O. W. Holmes, Jr., for Defendant 
January Term, 1875. 





22. See, 134 Mass 1. 
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Hill v. Winsor, 118 Mass. 251, O. W. Holmes, Jr., and 
W. A. Munroe for Defendant—September Term, 1875. 

Whitcomb v. Converse, 119 Mass. 38, G. O. Shattuck and 
O. W. Holmes, Jr., for Defendant—October Term, 1875. 

Martin v. Tapley, 119 Mass. 116, O. W. Holmes, Jr., for 
Respondent—November Term, 1875. 

Connecticut Trust Co. v. Melendy, 119 Mass. 449, G. O. 
Shattuck and O. W. Holmes, Jr., for Plaintiff—January Term, 
1876. 

Funcheon v. Harvey, 119 Mass. 469, O. W. Holmes, Jr., 
and W. A. Munroe for Plaintiff—January Term, 1876. 

West v. Platt, 120 Mass. 421, O. W. Holmes, Jr., and 
W. A. Munroe for Plaintiff—June Term, 1876. 

Hyannis Savings Bank v. Moors, 120 Mass. 459, G. O 
Shattuck and O. W. Holmes, Jr., for Defendant—June Term, 
1876. 

Barnstable Savings Bank v. Moors, 120 Mass. 459, G. O 
Shattuck and O. W. Holmes, Jr., for Defendant—June Term, 
1876. 

Commonwealth vy. Mechanics’ Insurance Co., 120 Mass. 
495, O. W. Holmes, Jr., for the Petitioner—September Term, 
1876. 

Arvilla v. Spaulding, 121 Mass. 505, O. W. Holmes, Jr., 
for Respondents—January Term, 1877 


Tapley v. Goodsell, 122 Mass. 176, O. W. Holmes, Jr. 
(G. O. Shattuck with him) for Plaintiff—March Term, 1877. 

Treadwell v. Boston, 123 Mass. 23, G. O. Shattuck (O. W. 
Holmes, Jr., with him) for Petitioner—June Term, 1877. 

Temple v. Turner, 123 Mass. 125, O. W. Holmes, Jr., for 
Defendant—September Term, 1877. 

West v. Platt, 124 Mass. 353, O. W. Holmes, Jr., and 
W. A. Munroe for Plaintiff—April Term, 1878 

Platt v. Justices of the Superior Court, 124 Mass. 353, 
O. W. Holmes, Jr.. and W. A. Munroe for Respondents 
April Term, 1878. 

West v. Platt, 127 Mass. 367, O. W. Holmes, Jr., and 
W. A. Munroe for Plaintiff—September Term, 1879 

Moors vy. Albro, 129 Mass. 9, O. W. Holmes, Jr., for 
Plaintiff—June Term, 1880. 

Sherwin v. Wigglesworth, 129 Mass. 64, O. W. Holmes, 
Jr., for Defendants—June Term, 1880. 

McKim v. Bartlett, 129 Mass. 226, O. W. Holmes, Jr., 
and W. A. Munroe for Defendant—August Term, 1880. 

Sturges v. Theological Education Society, 130 Mass. 414, 
O. W. Holmes, Jr., for Defendant—February Term, 1881. 

Nickerson vy. Boston, 131 Mass. 307, O. W. Holmes, Jr., 
and W. A. Munroe for Petitioner—June Term, 1881 


MUNICIPAL LIABILITY FOR PATENT 
INFRINGEMENT 


Infringements by Separately 


Incorporated Municipal Boards or Departments 


Liability of 


Municipal Contractors and Sureties—Decree Against Municipality—Liability of County Boards 


Authorities Admonish These Bodies to Be Careful not to Trespass on Patent Rights and to 


Refrain from Active Participation in Defense of Any Infringement Suit in Which They Are 


not Defendants. 


By Harry 


Vember of Vewark Vew Ji rse\ 


HE expansion of municipal building programs 
has brought to the fore the question of municipal 
liability for patent infringement. 

The act of infringement is a tort for which a 
municipality is liable just as any other infringer. 
United States v. City of New York, 12 F. Supp, 169, 
173; Akron v. Bone, 221 F. 944; Munson v. City of 
New York, 3 F. 338, reversed on another ground in 
8 S. Ct. 622, 124 U. S. 601 

Municipalities are liable jointly with their contrac 
tors, for (a) the amount saved in paying the con 
tractor below what would have been paid the licensee, 
and (b) the damages based on a reasonable royalty on 
the work done. Reliance Const. Co. v. Hassam Paving 
Co., 248 F. 701; Elizabeth v. Pavement Co., 97 U. S. 
126. It is immaterial whether the municipality con- 
tracted for or required the use of an article made by 
an infringing machine; it is sufficient if it accepts the 
article or allows the contractor to use it, without license 
of the patentee. Asbestine Tiling & Mfg. Co. v. Hepp, 
39 F. 324. <A municipality is liable for contributory 
infringement. American Voting Machine Corp. v. City 
of New York, 2 F. Supp. 191. Where infringement 


by the municipality is wilful and deliberate, treble 
damages may be awarded. Wallace & Tiernan Co. v 


SOM MERS 
Bar; Patent Attorney 


City of Syracuse, 4 U.S. Pat. Q. 112, 36 F. (2) 497, 
affirmed as to this point but reversed on other grounds 
in 8 U. S. Pat. Q. 80, 45 F. (2) 693 , 

State legislation exempting municipalities from 
liability and making their agents liable instead, has been 
held ineffective, for infringement is governed by fed 
eral laws which cannot be abrogated by the states 
Bliss v. Brooklyn, 3 Fed. Cas. No. 1544; Akron v 
Bone, 221 F. 944; Allen \ 
No. 218. 


Brooklyn, 1 Fed. Cas 


Infringement by Separately Incorporated Municipal 
Boards or Departments 


A municipality is liable for infringement com 

mitted by its separately incorporated | of education 
or fire department, for “If any party has saved, or 
made anything by this infringement, it is the city, and 
the city seems clearly to be a proper party to account 
for these savings or profits. The board and department 
are proper parties, also, for they have been directly 
engaged in the infringement.” Allen v. New York, 1 
Fed. Cas. No. 232. To the same effect: Brickell 

New York, 7 F. 479 and Ransom v. New York, 20 
Fed. Cas. No. 11,573. Contra \llen v. Brooklyn 

1 Fed. Cas. No. 218. The patentee may sue the board 
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and municipality jointly or severally; if he adopts the 
latter course, each action will be treated as independent 
and if the pleadings in the first action are recited in 
the second, recital will be treated as surplusage. 
Sewerage Commission v. Activated Sludge, 69 F. (2) 
594. But where the defense of a suit against a munici- 
pality was conducted by the law department of a 
separately incorporated (sewerage) commission, a 
decree against the municipality, though interlocutory, 
was held to be res adjudicata as to the sewerage cum- 
mission in subsequent suit against the sewerage 
commission on the same patent. The sewerage com- 
mission was precluded from interposing defenses avail- 
not presented in the previous suit. 

ssion v. Activated Sludge, 81 F. (2) 


able althoug 
»ewerage ( 
>»? 


Liability of Municipal Contractors and Sureties 


In Consolidated Contract Co. v. Hassam Paving 
Co., 227 F. 4 442, the court said: “the fact that the 
City of Portl saw fit to specify Hassam paving for 
its streets at the request of the holder of the patents 
did not excuse one who underbid the owner of the 


nfringement thereof, any more than if 


patents fo1 
xk quarry should induce the city to 


the owne! 


specify rock for use in a street of a quality to be 
obtained only from his quarry would justify the suc- 
cessful bidder appropriating the rock without paying 
for it.” Th who supply materials and fill contracts 
with knowledge of and intent to aid a municipal board’s 
infringement are liable as contributory infringers. Fehr 
v. Activated Sludge, 84 F. (2) 948. 

A surety under a bond to indemnify a city against 
liability ringement is liable as a joint infringer 
for aiding and abetting the infringement. “It is urged 
that the appellees have no cause of action against the 
Surety Cor on the indemnity bond, and this is 
true. But he suit is not on the indemnity bond, 


but it is for the tort of the Surety Company in aiding 
infringement, whereby it became a 
Reliance Const. Co. v. Hassam 


and abetting 
joint iniringel 


Paving Co. et als, 248 F. 701. <A surety cannot be 
added to a pending infringement suit as an additional 
defendant under writ of scire facias authorized by state 
statute Hunter v. Allegheny County, 30 U. S. Pat. 
O. 188. , 


Decree Against Municipality 


If the plaintiff prevails there is the usual refer- 
ence to a master for an accounting. An injunction will 
not be issued where the harm ensuing to the munici- 
pality would be greater than the benefit to the plaintiff 

the “balancing of convenience” doctrine. Thus an 
njunction to restrain the use of an allegedly infringing 
ventilating device in a court house was refused, for 
tilation would “embarrass the administra- 
tion of the state’s justice.” McCreery Eng. Co. v. 
Mass. Fan Co., 180 F. 115. In Bliss v. Brooklyn, 3 
Fed. Cas. No. 1544, an injunction was denied “because 
the couplings in question are necessary 


1 
} 
i 


the fact that 


t C a 
r the daily use of the city in prevention of fires,” 
nd in Ballard v. City of Pittsburgh, 12 F. 783, the 
ourt said: “Inasmuch as any interference with the use 
the wooden pavement constructed in the City of 


Pittsburg] infringement of complainant’s rights, 
vould only operate injuriously upon the public, with- 
the complainants, an injunction will not 
But there must be a reference to a master 
to ascertain profits and damages, and a decree will be 
wccordingly entered.” In Thacher v. Mayor et al, 219 


ut benefiting 


be granted 


I*, 909, the city had a bridge built incorporating infring 
ing arches. The court said: “the plaintiff is therefore 
entitled to a decree for an injunction and an accounting. 
The injunction, however, will be limited to forbidding 
future infringements. It will do the plaintiff no good 
to decree the destruction of the present structure and 
the city much useless harm.” In City of Milwaukee 
v. Activated Sludge, 69 F. (2) 577, 593, the court said : 
“If, however, the injunction ordered by the trial court 
is made permanent in this case, it would close the 
sewage plant, leaving the entire community without 
any means for the disposal of raw sewage other than 
running it into Lake Michigan, thereby polluting its 
water and endangering the health and lives of that and 
other adjoining communities. It is suggested that such 
harmful effect could be counteracted by chemical treat- 
ment of the sewage but where, as here, the health and 
lives of more than half a million people are involved, 
we think no risk should be taken, and we feel impelled 
to deny appellee’s contention in this respect.” 
Liability of County Boards 

County boards have been held liable for infringe- 
ment and state legislation exempting them has been 
held to be ineffective. In May v. County of Ralls, 31 
F. 437, the court said: “A state cannot exempt coun- 
ties from liability for patent infringement for exclusive 
jurisdiction over that subject matter has been vested 
in the federa! government,” and R. S. sec. 4919 does 
not exempt counties from liability. In May v. County 
of Logan, 30 F. 250, 258, the county board of commerce 
was held liable for patent infringement. It cannot plead 
ultra vires, said the court, for it had authority to con- 
tract for installation of jail locks and is liable for the 
installation of infringing locks. In Hunter v. Alle- 
gheny County, 32 U. S. Pat. Q. 302, the court found 
that “the defendant is a quasi municipal corporation 
located in and an inhabitant of the Western District of 
Pennsylvania,” and granted plaintiff an injunction 
against future infringement and an accounting for past 
infringement. In May v. County of Mercer, 30 F. 246, 
247, it was held that the “counties in Kentucky are 
more than mere political subdivisions of the state. They 
are corporations, and, within the scope of the powers 
given, can contract and be contracted with, and as a 
consequence, sue and be sued.” Contra: May v. County 
of Juneau, 30 F. 241, holding that the county board of 
supervisors is a board of limited authority, not the gen- 
eral agent of the county. The board specified patented 
locks. It was held that they had a right to expect that 
the contractor would install locks under license of the 
patentee ; the county was held not liable. Affirmed on 
ground patent was invalid, 137 U. S. 408. See also 
McCreery Eng. Co. v. Mass. Fan Co., 180 F. 115. 

In May v. County of Saginaw, 32 F. 629, 630, it 
was held that a Michigan constitutional provision 
vesting in the board of supervisors “exclusive power to 
adjust all claims against their respective counties, and 
the sum so fixed and defined shall be subject to no 
appeal” did not apply to torts and moreover could not 
bind non-residents suing in the federal courts. Contra: 
May v. Buchanan County, 29 F. 469; May v. Jackson 
County, 35 F. 710. 

In Standard Fireproofing Co. v. Toole (The Gov 
ernor and members of the state capitol commission indi- 
vidually), 122 F. 649, it was held that members of 
the commission are not individually liable for their 
action as commissioners in contracting for infringing 
articles. In Fiske v. Wilbur, 2 U. S. Pat. Q. 135 
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(reversed on another ground, 10 U. S. Pat. Q. 212), a 
contrary rule is set forth. 


CONCLUSION 


A consideration of the authorities reviewed should 
serve to admonish municipalities and separately incor- 
porated boards and departments against trespassing on 
patent rights; unless they are willing to be bound by 
the decision as res adjudicata, they should refrain from 
active participation in the defense of any infringement 
suit in which they are not defendants. 


London Letter 


Inheritance 


BILL “to amend the law relating to testamentary 

dispositions and for other purposes connected 

therewith” was presented in the House of Com- 
mons on October 27th, 1937. It is word for word the 
same as the one introduced and amended by a Standing 
Committee in the earlier part of the year. The object 
of the bill, as stated by its mover, is to provide that a 
spouse or children left without reasonable provision for 
maintenance shall have the right to appeal to the 
Court, which, having regard to all the circumstances of 
the case, might make such provision as it thinks fit 
from the estate of the deceased husband and father or 
wife and mother. England, Wales and Ireland stand 
almost alone among the civilized countries of the world 
in enabling a man or woman to dissolve by death the 
financial responsibilities attached to marriage and par- 
enthood. In Scotland both husband and wife are en- 
titled to one-half of the movable estate where there are 
no children, and to one-third where there are children. 
Children are entitled to one-third of the estate of the 
parent dying first and one-half of that of the parent 
dying last. In New Zealand, most of the States of 
Australia and certain provinces of Canada, the law is 
similar to the provisions contained in this bill, in that 
the Court may order that suitable provision shall be 
made. On the second reading of the bill emphasis was 
laid on the fact that there wou!d have to be an applica- 
tion by the spouse or the children to the Court, which 
must decide whether provision should be made; that 
the bill applies only to the will of a husband or a wife, 
and of a father or a mother; that the only persons 
granted the right of appeal are wife, husband and chil- 
dren; that “a child’ means any child, whatever the 
age ; that a dependent is not granted a specified portion 
of the testator’s estate. He or she having merely the 
right to apply to the Court; and that an application 
must be made within six months of the granting of 
probate. 

In the discussion on the measure before the Stand- 
ing Committee of the House of Commons on Novem- 
ber 23rd, the Solicitor-General (Sir Terence O’Con- 
nor), who had moved the first of a series of amend- 
ments, intervened with proposals which, he suggested 
would make the bill a workable measure. He said that 
the Government had not been able to lose sight of the 
fact that at least three times the House of Commons 
had shown a disposition to prevent the injustice which 
arose in some cases from the exclusion of a widow or 
child from the bounty of the testator, and he went on 





to suggest the limits of what, in the Government’s 
view, would be a workable measure. A _ workable 
measure should provide for the maintenance of a widow 
during widowhood out of income, and not from a por- 
tion of capital. It should be limited to that and to the 
maintenance of children under age, or, in the case of 
children over age, spinsters or disabled sons. There 
should be no question of allotment of a fixed portion 
of capital out of the estate. It was recognized by the 
Government that there might be cases, such as the 
case of a very small estate, where it would be desirable 
to give a discretion to the Court to make provision 
either by allotment from income or allotment from 
capital. Much had been said about the absence of any 
guidance to the Court to exercise discretion and it was 
felt therefore, that “a workable scheme should provide 
for some upper limits to which the Court could work.” 

For the guidance of the promoters of the bill Sir 
Terence suggested that there should be something of 
the order of a maximum allotment of income, up to one- 
half in the case of a childless widow during widow- 
hood: up to one-third in the case of a widow with chil- 
dren, and one-third for the children, making two-thirds 
out of the whole estate: and up to one-half in the case 
of children who were left unprovided for without a 
mother. In the case of really small estates, up to 
£2,000, it should be open to the Court to make a lump 
sum grant out of the estate, up to the same propor- 
tions as prevailed in the case of income, or partly 
income and partly capital. “There is one point,” said 
Sir Terence, “to which I desire to call particular atten- 
tion, after consultation with the Attorney-General and 
the Lord Chancellor. That is that in no circumstances 
does the Government consider that a workable measure 
of this kind should be delegated to the county courts. 
An entirely new discretion is being introduced in this 
bill, something quite unknown in our law, and it is de- 
sirable that some code of rules regulating that discretion 
should be built up. These rules can be evolved by the 
judges of the Chancery Division, working together, and 
establishing some system. In the view of the Govern- 
ment it would be quite impossible to permit 60 county 
court judges, in different parts of the country and with- 
out opportunities of consultation, to promote a code of 
discretionary rules to be worked out in that way. That 
does not mean that for ever afterwards cases of this 
kind would necessarily have to be tried in the Chancery 
Division. It means that until a scheme of.this kind 
has been tested and kept working for some years, cases 
would be tried in London where some kind of recog- 
nized administration could be assured.” 

If these proposals were acceptable to the promoters 
of the bill, the Government, said Sir Terence, would 
be prepared to accord them the assistance of Parlia- 
mentary counsel to put into form the kind of limits that 
he had been suggesting. The suggestion, having been 
accepted with gratitude, the Committee adjourned con- 
sideration of the measure for a fortnight. 

In most of the States of the United States and in 
many foreign countries the legislature has made some 
provision for restricting freedom of testation and it now 
seems that there is some real prospect of a change in 
the law in this country being effected. 

Etiquette 

An instance of the jealousy with which the eti- 
quette of the Bar in England is guarded by the General 
Council of the Bar appears in a notice recently issued 
by them in which it is stated that the attention of the 


Council has been called to the publication of the first 
issue of the Classified Trades Telephone Directory 
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(Authorized by His Majesty’s Postmaster-General and 
the Controller of the Stationery Office) which contains 
a list of Barristers. Although the Council are not aware 
of any barrister having been approached before inclu- 
sion of his name therein, they have passed the following 
resolution: “That it is contrary to professional 
etiquette for any member of the Bar to insert his name 
or cause or authorize the insertion of his name in the 
Classified Trades Telephone Directory.” It is not 
clear whether the resolution is a protest against the 
inclusion of professional men in a trade directory, or 
whether it is designed to avoid anything in the nature 
of advertisement which is contrary to legal etiquette. 

Incidentally the use of the word “advertisement”’ 
recalls one which appeared many years ago in the fol- 
lowing terms: “To be sold, 151 suits in law, property 
of an eminent attorney, about to retire from business. 
Note, the clients are rich and obstinate.” 


Divorce Judges 


The Bill 
with the anticipated increase of work in the Probate, 
Divorce and Admiralty Division of the High Court of 
Justice, to which reference was made in the last “Lon- 
don Letter,” was rapidly passed by both Houses and 
received the Royal Assent on December 9th. Its title 
is the “Supreme Court of Judicature (Amendment ) 
Act,” and, under its provisions one additional judge 
will be permanent. The other, after the lapse of a year, 
will not be made unless an Address by both Houses of 
Parliament represents that the state of business in the 
Court requires an additional judge. The Division at 
present consists of a President and two puisne Judges. 
The effect of the Act will be immediately to increase 
the Division to a President and four puisne Judges. 
But if a vacancy occurs in that number after a year, 
so that the total falls to three puisne Judges, the fourth 
place will not be filled except by an Address from 
Parliament. If no address is passed and another va- 
cancy occurs, reducing the number from three to two, 
then that vacancy can be filled without an Address 
from Parliament. 

In its progress through the Commons the bill met 
with considerable opposition, not on the ground that 
the two extra Judges were not required (for, as Sir 
Stafford Cripps stated, “justice, in order to be efficient, 
must be swift”); but for the reason that it was thought 
better to strengthen the general body of Judges, so that 
divorce might be dealt with by the King’s Bench Judges 

a view which has lately gained considerable support 
not only in the House of Commons but also at the Bar. 
It was contended that no special qualification was nec- 
essary for a Judge to try a divorce case, and it was 
also pointed out that thousands of them had been tried 
on circuit by Judges of the King’s Bench Division with- 
out complaint that such Judges were incapable, because 
of the highly technical points that are raised, of dealing 
with them. There are many advocates for the abolition 
of the Divorce Division, and they hold that Admiralty 
work might be transferred to the Commercial Court, 
Probate to the Chancery Division and Divorce to the 
King’s Bench Division. The matter was considered by 
the Peel Commission in 1933 but nothing was done. 

Mr. Clement Davies, in supporting the contention 
that there was no need to appoint a specialist to deal 
with divorce said: “When I first went to the Bar the 
President Mr. Gorell Barnes, afterwards Lord 
Gorell, an Admiralty Judge who I do not suppose be- 
fore he sat on the bench had ever listened to a divorce 
case. He was followed by Mr. Justice Bigham after- 


to provide two additional Judges to deal 


was 


wards Lord Mersey; again I am certain that he had 
never been inside a divorce court and never heard a 
divorce case; yet he was promoted to be President of 
that Division. The next man was a Member of this 
House. He was promoted after being Solicitor-General 
and having had a purely common-law practice, and was 
Sir Samuel Evans, one of the greatest Judges that ever 
sat in that Division. He was followed in turn by an- 
other common-law Judge, Mr. Justice Pickford as he 
was when he was appointed, and afterwards Lord 
Sterndale, who, as I know for a fact because I had the 
honour of acting as his secretary, had never heard a 
divorce case before he became President. After he was 
appointed Master of the Rolls he was followed by Sir 
Henry Duke, afterwards Lord Merrivale. I agree that 
Sir Henry, when he was at the bar, had had a certain 
amount of experience at divorce work, but that was 
only when he had been called in in great cases because 
of his influence with the jury, and not because he had 
any special technical knowledge. He was followed by 
an ex-Solicitor-General who admitted before the Peel 
Commission that he had had no experience of divorce 
before he was appointed.” 

Some years ago one of the Judges of the Probate, 
Divorce and Admiralty Division, when describing his 
work there, said that he had “one foot in the sea and 
the other foot in a sewer.” 


Middle Temple Bencher 


Mr. Kenneth Mead Macmorran, K. C., has been 
appointed a Master of the Bench of the Middle Temple. 
He was called to the Bar thirty years ago and took silk 
in 1932. He is a recognized authority on ecclesiastical 
law and is Chancellor of no fewer than five dioceses: 
Chichester, Ely, Lincoln, St. Albans and Guildford. 
He is the son of the late Alexander Macmorran, K. C., 
a former Bencher and Treasurer of the Inn and a well 
known authority on every branch of the law affecting 
local government. 


Inus of Court Treasurers 


The new Treasurers appointed for the ensuing 
year in the four Inns of Court are: Mr. Justice Mac- 
naghten, Lincoln’s Inn; Mr. R. Storry Deans, Gray’s 
Inn; The Lord Chief Justice, Inner Temple; and Mr. 
Justice Hawke, Middle Temple. 

S. 

The Temple. 





A BRIEF SURVEY OF LEGAL PERIODICALS 
(Continued from page 123) 


ary process through which they have progressed. 
It is to be expected, of course, that the process will 
continue as new opportunities for greater service 
unfold. The law reviews have become an accepted 
instrumentality in connection with both the teach- 
ing and the practice of law. The bar periodicals 
serve equally useful functions in the hands of prac- 
ticing lawyers, while the specialized periodicals are 
indispensable to the specialist. It is reasonably 
safe to predict that at least these three types of 
legal periodicals are here to stay, since they are 
playing a most important role in molding trends 
of thought, both within and without the law schools, 
in the shaping of legislation and in reflecting the 
general trends of judicial thought. 
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THE LAW IS A JEALOUS MISTRESS: 
A POPULAR FALLACY 


practical. The law was the first of 
the social sciences and tends to re- 
main aloof even today. The con- 
cept of natural ‘law, inimitable and 
preordained, long delayed the idea 
that law is a useful, social device. 
The end of the law may be said to 
be the attainment of social justice. 
It is only one of several disciplines 


1 


striving toward that end. Taxa- 





tion is now a matter, not only of 








LACKSTONE said, “The lady of the Common 

Law likes to lie alone lo the contrary is the 

eminent authority of John Selden: “The pro 
verbial assertion that Lady Common Law must lie 
alone never wrought with me.’ 

Thus is framed an issue of which Charles Lamb 
might well have disposed in the Essays of Elia, where 
he undertakes to disprove certain popular fallacies. The 
subject might well have proposed itself to one reared, 
as was he, within the classic walls of the Inner Temple. 
That the law is a jealous mistress has been heard for 
several centuries in Anglo-American law. It is per 
haps, time that this venerable ghost were laid. 

Thackeray describes a great lawyer, who best ex- 
emplifies the fruit of the fallacy, in these terms: 

“He was a man who had laboriously brought down a 
great intellect to the comprehension of a mean subject, 
and in his fierce grasp of that, resolutely excluded from 
his mind all higher thoughts, all better things; all the 
wisdom and philosophy of historians; all the thoughts of 
poets, all wit, fancy and reflection; all art, love, truth, 
altogether so that he might master that enormous legend 
of law. He could not cultivate a friendship or do a charity 
or admire a work of genius or kindle at the sight of beauty. 
Love, nature, and art were shut out from him.” ; 


What a libel on a great profession and how utterly 
false! The horizon of the law is as broad as human 
life itself, and all culture is its domain. All knowledge 
and learning is grist for the lawyer’s mill. What is 
the subject of a lawyer? Let us hear the word of 
Juvenal 

“Whatsoever it is that mankind does, their hopes, their 
fears, their angers, their pleasures, their vagaries, their 
delights, all of these things form the subject of our 
creation.” 

Dean Leon Green of Northwestern University 
Law School writes as follows in discussing prepara- 
tion for the bar: 

“What formula short of all knowledge can be written? 
The student cannot slight his own language and its liter- 
ature for they give him the power of thought and articula- 
tion without which he cannot function. Government, econ- 
omics, and history in their fullness are all basic. Of all 
studies, they give meaning to law. The natural sciences 
he must have to give him understanding of the world he 
lives in, and to break the chains of prejudices which have 
so greatly hampered his forbears 
and anthropology are gaining significance as the impor- 
tance of human behavior and human welfare comes to the 
fore in the emerging ordet \nd for purposes of a sus- 
taining base, how can the lawyer survive without some 
integrating philosophy of all learning and all life?” 


\ learned judge, Hon. Merrill E. Otis, holds that, 


“To say that he is learned in the law who has com 
mitted some or many cf its rules to memory, who knows 
not history and philosophy and science and literature and 
jurisprudence is to give a poverty stricken meaning to an 
opulent, ancient phrase.” 


] 
! 
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Psychology inlnoy 
sycnology, sociology 


Indeed, Lady Common Law imperatively requires 
a host of bedfellows. Some of them are decidedly 


producing revenues, but of exer 
cising social control—which is a fact whether we admit 
it or not. The time-honored theory of the proper sphere 
of government is in the process of being re-defined in 
much broader terms. Lawyers today must be political 
scientists, economists and sociologists, as were Hamil 
ton, Jay and Madison. 
One more authority may suffice for the complete 
refutation of the ancient libel with which we are con- 
cerned. Lord Macmillan, whose recent demise was 


widely noted in the press of this country, once spoke 
to American lawyers in Chicago: 


“No lawyer is justly entitled to the honorable and 


conventional epithet of ‘learned’ if his learning is confined 
to the statutes and law reports. It is the province of the 
lawyer to be the counsellor of persons engaged in every 
branch of human activity. Nothing human must be alien 
to him. ‘You are a lawyer’, said Dr. Johnson to Mr 
Edwards; ‘Lawyers know life practically. A bookish man 
should always have them to converse with. They have 
what he wants.’ Equally the man of letters has what the 
lawyer wants, for if he is to fulfil his role usefully and 


wisely he must have a mind not merely stored with the 
precedents of the law but possessing that width of com 
prehension, that serenity of outlook and that catholicity 
of sympathy which can nowise be so well acquired as 
from consort with the great masters of literature. In such 
company is found the corrective for the narrowness of 
mere professionalism. The lawyer does well from time to 
time to lift his eyes from his desk and look out of the 
window on the wider world beyond. There can be a too 
sedulous devotion to the text-books of the law and I do 
not commend the example of Chief Baron Palles, who is 
said to have taken Fearne on Contingent Remainders with 
him for reading on his honeymoon.” 


Let us recall a great lawyer created by Sir Walter 
Scott in Guy Mannerings. Colonel Mannering is pay- 
ing a visit to the study of his counsel, Mr. ,Pleydell, in 
the High Street of Edinburgh. 

“The library into which he was shown,” we read, “was 
a well-proportioned room, hung with a portrait or two 
of Scottish characters of eminence by Jamieson, the Cale 
donian Vandyke, and surrounded with books, the best 
editions of the best authors and in particular an admirable 
collection of classics. ‘These,’ said Pleycell, ‘are my tools 
of trade.” A lawyer without history or literature is a 
mechanic, a mere working mason; if he possesses some 
knowledge of these, he may venture to call himself an 
architect.’ ”’ 

Let us prepare a grave both wide and deep and 
respectfully inter this hoary proverb, that the law is 
a jealous mistress, to which we have so long paid lip- 
In the same sepulture belongs Thackeray’s 
Requiescat in pace! 


service. 
lawyer 

“T am not bound to win, but I am bound to be 
true. I am not bound to succeed, but I am bound to 
live up to what light I have. I must stand with any- 
body that stands right; stand with him while he is 
right, and part with him when he goes wrong.”— 
Abraham Lincoln. 





















Current Events 


from page 95) 


(Continued 


Hatch and referred to the Committee 
on the Judiciary. It is S. 3233, and 
would authorize the President to ap- 
point, by and with the advice and con- 
sent of the Senate 


(a) Four additional circuit judges, 
ene for each of the following judicial 
circuits: Second, fifth, sixth, and 
seventh ; 


(b) One additional associate justice 
ol the United States Court of Appeals 
for the District of Columbia; 

(c) (1) Seventeen additional district 
judges, one for each of the following 
districts: Northern district of Georgia, 
eastern district of Louisiana, western 
district of Louisiana, southern district 
of Texas, eastern district of Michigan, 
northern district of Ohio, western dis- 
trict of Washington, southern district 
of California, district of Kansas, north- 
ern district of California, southern dis- 
trict of Florida, northern district of 
Illinois, district of Massachusetts, dis- 


trict of New Jersey, southern district of 
New York, eastern district of Pennsyl- 
vania, and western district of Virginia; 
and (2) two additional district judges, 
one for each of the following combina- 

Eastern and west- 
\rkansas; and eastern, 


tions of districts 
ern districts of 
middle, and western districts of Tennes- 
see; and 

(d) Three additional associate jus- 
tices of the District Court of the United 
States for the District of Columbia. 

Another bill introduced by the same 
Senators, S. 3232, would permit retired 
Justices of the Supreme Court to be 
designated for service in the District of 
Columbia. It merely adds a section, to 
the Act of March 1, 1937, providing 
that “The term ‘judicial circuit’ as used 
in this Act includes the District of 


Columbia.” 


Propriety of Conduct—Judicial 
and Departmental 


Presentation by the Executive De- 
partment of the Government, acting 
through the Attorney General, to the 
Legislative Department, by way of the 
Judiciary Committee of the House of 
Representatives, of a complaint against 
the Judicial Department, as represented 
by Unite 
nand A. Geiger, of the Eastern District 
of Wisconsin 


teresting im] 


States District Judge Ferdi- 


, cannot but have many in- 
lications for the legal pro- 
fession. The basic points of this action 
therefore ars orthy of note regardless 
of its outcome 


CURRENT EvENTS—CONTINUED 
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The chief point of the Attorney Gen- 
eral’s complaint was that Judge Geiger, 
at Milwaukee, “discharged a grand jury 
without permitting it to report after a 
three months’ investigation of the auto- 
mobile finance industry thus pre- 
venting criminal proceedings . . . [and 
making] it impossible for this Depart- 
ment to obtain a civil decree which 
would have given immediate relief to 
consumers from the payment of exces- 
sive reserve charges, relief to dealers 
from coercion by automobile companies, 
and relief to independent finance com- 
panies from unfair competition and re- 
straint of trade.” 

It was explained that the investiga- 
tion, which the Department had insti- 
tued upon complaints, was “of the auto- 
mobile finance industry, chiefly centered 
in three large companies which were 
identified in interest with General Mo- 
tors Corporation, Ford Motor Company 
and Chrysler Corporation.” The At- 
torney General's communication, after 
setting forth Judge Geiger’s act in some 
detail, concluded: “This course of con- 
duct is so obstructive to the adminis- 
tration of justice that I could not justify 
a failure to bring it to your knowledge. 
This Department stands ready to sub- 
mit to your Committee all of its per- 
tinent documents, and its staff will ap- 
pear at any time to answer any ques- 
tions concerning the foregoing matters.” 

Suggestions of a number of the points 
on Judge Geiger’s side of this contro- 
versy appear in some of the remarks 
and questions at the opening of the 
hearing before the Judiciary Commit- 
tee of the House, of which Representa- 
tive Hatton W. Sumners, of Texas, is 
Chairman. Appearance for the Depart- 
ment of Justice was made by Assistant 
Attorney General Robert H. Jackson. 

To the suggestion that it was im- 
proper for a Department of Justice offi- 
cial to negotiate for a consent decree 
covering subject matter before a grand 
jury, Mr. Jackson said, “Let’s be clear 
on that. I am quite confident we would 
never get consent decrees if it were not 
for our right to go before the grand 
jury.” Representative Frank W. To- 
wey, Jr., of New Jersey, then quizzed, 
“In other words, you use compulsion ?” 
Mr. Jackson replied, “Yes, otherwise, 


we could never get consent decrees 
against the big companies. They don’t 
fear a civil suit as they have nothing 
to lose by taking their chances before 
1 judge.” 


167 


Representative Earl C. Michener, of 
Michigan, suggested that the Depart- 
ment had used “an amplified third de- 
gree.” Mr. Jackson denied doing this 
and indicated a desire to ascertain 
whether the Committee disapproved of 
the Department's practice. He sug- 
gested that it would not have to use the 
methods it had employed if it had the 
power under the anti-trust laws to com- 
pel testimony from prospective civil case 
defendants. Mr. Jackson stated that 
there was much evidence against Judge 
Geiger not yet in the record; and said, 
“We've had a great deal of difficulty 
in that district. We have even had in- 
dictments dismissed after defendants 
had pleaded guilty.” He continued, 
“But we will not seek any consent de- 
crees in the future if this Committee 
doesn’t want them.” Chairman Sum- 
ners challenged this point of view with 
the inquiry: “What has this Committee 
got to do with it?” 

President Benjamin Poss, of the State 
Bar Association of Wisconsin, said it 
would be proper to seek a civil decree 
after indictments had been returned, but 
not while they were pending. He de- 
clared that he was “astounded to hear 
from the lips of an Assistant Attorney 
General the assertions it is proper for 
the Government to use the threat of 
criminal proceedings to coerce a pros- 
pective civil defendant.” Following Mr. 
Jackson’s statement to the effect. that 
it would be impossible adequately to en- 
force the anti-trust laws in civil pro- 
ceedings unless they could use the threat 
of criminal prosecution to obtain in- 
formation, Representative Michener 
said, “Then you are pleading confes- 
sion and avoidance?” To this Mr. 
Jackson rejoined with a decided, “No.” 

Representative John M. Robsion, of 
Kentucky, declared he wanted to know 
whether Mr. Jackson contended the 
judge had acted corruptly or in good 
faith, and continued, “If it is not your 
contention that he acted corruptly, I 
don’t believe he should be punished.” 
Mr. Jackson disclaimed “asking that 
the judge be punished” but said he 
wished to present to the Committee his 
“course of conduct” and to cite instances 
throwing light on Judge Geiger’s tem- 
perament. In reply to the inquiry of 
whether he did not in fact want the 
Committee to institute proceedings for 
the impeachment of Judge Geiger, he 
said the Committee did not have to in- 
stitute impeachment proceedings and 
that the Department had brought its 
grievance to the only available place. 

It was shown that Judge Geiger has 
served 25 years on the bench. There 
was submitted in his behalf a brief by 
the State Bar Association of Wisconsin 
and the Milwaukee County’ Bar Asso- 
ciation. The brief declared that “the 
discharge of the grand jury was war- 
ranted by the facts. Far from being an 
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obstruction of justice, Judge Geiger’s 
ruling was plainly in furtherance of 
justice.” In another place, after refer- 
ring to the record in the case, it said: 

“It is the duty of a court to see to it 
that the proceedings in so delicate and 
serious a matter be kept above suspicion. 
The Court was faced with a record 
from which it might be argued that (1) 
interested parties were told that criminal 
indictments would issue unless consent 
decrees were agreed upon; (2) the con- 
sents to civil decrees were being traded 
for freedom from criminal prosecution; 
(3) the deliberations and judgment of 
the grand jury were being subjected to 
influences arising from the negotiations 
for civil decrees; (4) the negotiations 
comprehended matters before the grand 
jury making it impossible to keep secret 
the proceedings of the grand jury; and 
(5) the grand jury was disabled from 
discharging its duties by being made a 
party to the negotiations 

“The Court could not ignore the pos- 
sible reflections thrown upon the integ- 
rity of its proceedings. Apart from this 
it was far wiser to leave the entire mat- 
ter for another grand jury than to ex- 
pose the indictments which might have 
been returned by this one, to attack on 
such grounds.” 


Bar Admission in District 
of Columbia and Texas 


EVELOPMENTS in reference to 

bar admission requirements have 
occurred in the District of Columbia 
and in Texas. In the former place the 
Federal Bar Association, an organiza- 
tion composed of lawyers having some 
connection with the federal government, 
after a discussion of bar admission re- 
quirements, passed a resolution which 
reads, in part, as follows: 

“Be it resolved that the Federal Bar 
Association place itself on record as 
favoring the adoption in all states of the 
Union and the District of Columbia of 
a requirement of two years of college 
education in a recognized college or 
university before the commencement of 
law study as a qualification for taking 
the bar examinations, provided however 
that students who have not completed 
the two full years of college education 
as referred to above shall be permitted 
to take the bar examinations if they 
have finished the high school course and 
have passed an examination given by a 
duly accredited college or university, 
such as would entitle them to enter such 
college or university with full junior 
standing. 

“Since the seat of the Federal Gov- 
ernment is located in the District of 
Columbia and the large percentage of 
the Federal Bar Association member- 


ship is stationed in the District and is 
concerned vitally with the qualifications 
cf governmental and private practition- 
ers, and since such a large number of 
persons are admitted annually to the 
bar of the District (namely, 2757 in the 
ten-year period from 1920-1929; and 
over 500 each year thereafter) be it 
further resolved that the Federal Bar 
Association place itself on record as 
favoring the adoption of a requirement 
of two years of college education in a 
recognized college or university before 
the commencement of law study as a 
qualification for taking the bar examina- 
tion in the District of Columbia and 
that this requirement shall not be made 
effective as to students who shall have 
started the study of law prior to Sep- 
tember 1, 1938, provided however that 
students who have not completed the 
two full years of college education as 
referred to above shall be permitted to 
take the bar examination in the Dis- 
trict of Columbia if they have finished 
the high school course and have passed 
an examination given by a college or 
university duly accredited by the Asso- 
ciation of Schools and Colleges of the 
Middle States and Maryland, such as 
would entitle them to enter such college 
or university with full junior standing.” 


* © 


In Texas rules of the Supreme Court 
requiring two years of college educa- 
tion for admission have provided that 
the local bar association shall be re- 
sponsible for qualifying a law school as 
one to be approved. The rule in this 
regard reads as follows: 

If declarant proposes to study 
law in the office of an attorney or a law 
firm, or in a law school that is not on 
the approved list of the American Bar 
\ssociation, then such declaration shall 
show the name and address of the at- 
torney or law firm or school, and shall 
be accompanied by a certified declara- 
tion of the local bar organization, or 
if no such organization exists in the 
county, then by a declaration of the dis- 
trict judge for the judicial district in 
which the county is located, certifying 
the said attorney, firm of attorneys, or 
professors, of said law school, to be a 
fit person, or persons, morally, intel- 
lectually, and by reason of legal attain- 
ments, to guide and instruct the declar- 
ant in the pursuit of his legal studies.” 

The Dallas Bar Association has taken 
action to bring the law schools in that 
city up to American Bar requirements 
by passing the following resolution: 

“Resolved, That the Dallas Bar As- 
sociation adopt the standards promul- 
gated by the American Bar Association 
with reference to pre-legal and legal 
training for admission to the bar, and 
that we certify to the Board of Legal 


Examiners of the State of Texas all 
candidates who are graduates from law 


schools that comply with such standards 


as herein outlined, and such candidates 


only, and that this rule shall become ef- 


fective on and after July 1, 1938.” 


Lawyers and Laymen Unite 


in Missouri Organization 
HE Law 


Justice, which held its organization 


Institute for Criminal 
meeting in Columbia, Missouri, on De- 
cember 11, with more than one hun- 
dred lawyers and laymen in attendance, 
is proceeding actively to carry out the 
purpose of its creation Chat purpose 
is to serve as an effective means of im- 
plementing worthy programs from time 
to time which are suggested by Bar 
Associations or committees, but which 
need a broader support than merely the 
legal profession. 

A letter from Mr. Kenneth Teasdale, 
oi St. Louis, former President of the 
Missouri Bar Association, during whose 
administration the plan for the Institute 
was conceived, gives a definite idea of 
the reasons that brought the Institute 
into being. It says, in part: 

“The main one was an effort to pro 
vide a broader backing for recommenda- 
Che Bar had 
found that it was extremely easy for 


tions to the legislature. 


that body to turn down a group of law 
yers who were making recommenda- 
tions for the revisions of the Code and 
other matters, on the theory that they 
represented but an isolated group of 
citizens. It was felt, however, that if 
the lawyers could find some sort of ma- 
chine by which the lawyers could align 
themselves with laymen, this disadvan- 
tage could, to some extent, be done away 
with. The legislature would not then 
be able to turn a deaf ear,.to the law- 
yers on the theory that they were not 
representative, and if it did so, there 
would be the nucleus of an organiza- 
tion, lay and professional, capable of 
taking the matter direct to the voters 
by initiative. 

“With this view, Chambers of Com- 
merce and other civic organizations in 
numerous communities, were asked to 
recommend laymen to represent their 
community in such an organization. 
The response was most encouraging and 
a thoroughly representative lay member- 
ship was assured [he lawyers, of 
course, had no difficulty in choosing 
their own personnel \t present the 
organizatio.1 consists of one hundred 
laymen and fifty lawyers, with six lay- 
men and twelve lawyers as directors. 
Mr. i 8 Lionberger Davis, of St. Louis, 
is President. Mr. Leland Hazard, of 
Kansas City, is Technical Expert and 
a member of the Board of Directors.” 











Junior Bar and the Bench 


HE Supreme Court of Arkansas 
attended the recent meeting of the 
Junior Bar A iation of Little Rock, 
which is acti undertaking suppres- 
sion of unauthorized and_ unethical 


practice of tl somewhat along the 
lines pursue M 


I Missouri. Two com- 
mittees have ippointed and at the 
regular monthly meeting, on November 
29. 1937 the rted the activities to 
more than undred members and 
fuests The nior Bar, according to 
Mr. Edward Bennett, of Little Rock, 
President of the local Association, is 
greatly encouraged by progress already 
made and particularly by the distinct 
approval which the Supreme Court has 
given its \ssociate Justice 
Frank Smit nd Associate Justice 
Turner Butle f the Supreme Court 
were unfortunate unable to attend the 
meeting on int of illness 


‘A Little Learning’ Has 
Unexpected Results 


A HOPEFUL experiment in_ the 
shape f the Jury School of the 


United State trict Court in New 
Jersey w I hed by an announce- 
ment from the four district judges on 


December 10 ording to the New 
York Time | judges did not give 
any reason f liscontinuing the school, 
the first of d in the United States, 
but it was learned that attorneys had 


complain d tl raduates of the school, 


when they got on a jury, were inclined 


to act more like judges than jurors. It 
was also reported that they were in- 
clined to pay too much attention to the 
law and not enough to the facts in the 
case 

The scl rganized something 
over a year ag ind about ten sessions 
were held last winter, the first on Janu- 
ary 16, 1937 estimated that 2,500 
persons, a gI jority of whom were 
women, atte! sessions. The school 
vot under \ yon after women ob- 
tained the privilege of serving on juries 


I 


in the dist received nation-wide 


publicity in newspapers and magazines. 


Its object f urse, was to acquaint 
citizens, particularly women, with court- 
room procedure and the duties of jurors 
in col idering ey ence 

At the tir cording to the New 
York Time tl hope was expressed 
that the I would be a means of 
checking a “tendency of the courts to 
grow overles tic.” The unexpected 


result of tl holars over 


growing 
legalistic themselves seems to have re 
sulted 1! the vnfall of this hopeful 


Institutio1 


CURRENT EVENTS 





Arkansas Supreme Court Justices Attend Banquet of Junior Bar in Little 


Top Row L to R: 


Re ck. 


Wayne W. Owen, First Vice-President; Jerry H. Glenn, Secre- 


tary-Treasurer; Edward Bennett, President; Gerland P. Patten, Second Vice-Presi- 


dent. Seated L to R 
Humphries ; 
Justice Basil Baker. 


Associate Justice E. L. 
Chief Justice Griffin Smith; Associate Justice T. M. Mehaffy; 


McHaney; Associate Justice T. H 


Associate 


Texas Bar Association Starts ice to the profession in Texas. Its 


Official Magazine 

HE Texas Bar 
publication of the Texas Bar As- 
sociation, is the latest addition to the 
growing list of attractive bar publica- 
tions. The first number appeared in 
January of the present year and con- 
tains a statement of the aims and objec- 
tives of the new publication by Hon. 
D. A. Simmons, President of the Texas 


Journal, official 


Bar Association, under the title, “A 
Voice for the Bar.” President Sim- 
mons says: 


“With the publication of this first 
number of the Texas Bar Journal, our 
articulate. 
1882 the 
grown to 


Association has become 
From a small beginning in 
Texas Bar Association has 
be one of the most active professional 
associations in this part of the country. 
The lawyer who fails to attend the an- 
nual meeting has difficulty in believing 
that the officers, directors and commit- 
tees work steadily throughout the year, 
and he is prone to assert that the only 
activity of the Association with which 
he is familiar consists of mailing him 
two letters a year, one in the spring 
notifying him that his annual dues are 
payable and one in June stating that 
the annual meeting will be held some- 
where the first week in July. The pub- 
lication of the Journal is undertaken in 
part to eradicate this false impression, 
but more particularly to render a serv- 


pages will be utilized for the publication 
of committee reports, for suggestions 
from the members, and, with your co- 
operation, 
bar association activities and any other 
matter of interest to the bench and bar 
of this state.” 

The first issue contains much material 
of particular interest to the Texas bar. 
The reply of Chief Justice Cureton, of 
the Supreme Court, to the tributes paid 
to him at a dinner in his honor, given 


to report local and district 


by the lawyers and judges of Texas, at 
which a portrait of him was unveiled, 
is one of the most interesting items and 
is printed elsewhere in this issue. 


Stair Society Issues Annual 
Report 


HE Stair Society, which publishes 

the sources of what it is careful to 
call “Scots” Law announces in its Third 
Annual Report that the members will 
the first volume of Sir 
Thomas Hope’s “Major Practics,” 
ted by Lord Clyde, and that an early 
publication after that Baron 
Hume’s “Lectures on the Law of Scot- 
land,” edited by Mr. G. Campbell H. 
Paton. Lord Hermand’s 
Decisions,” the St. Andrew’s “Formu- 
lare,” the “Justiciery Registers of Ar- 
gyll and the Isles,” and “Records of the 
16th Century Burgh Courts” are further 


soon receive 


edi 


will be 


“Consistorial 
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publications in preparation or con 
templation. 

This “Scots” Society has a record of 
which the Selden Society, publishing 


English sources, and the 
gal History Society may well be en 
their third year they 


more members than either of the 


vious. In 


and have increased their membership 
by almost double the loss by deatl 
The Secretary for America is Rob 
ert W. Millar, Northwestern University 
School of McKinlock Campus 


Chicago. 


Law, 


The Fourth Year Is the 
Hardest 


HE fourth year of marriage is the 
least in Con 
Statis 


most dangerous, at 
necticut, according to a ten year 
tical study of the courts of that State 
under the supervision of Dean Charles 
FE. Clark and Professor Harry Shulmat 
of the Yale School of 


“The investigators found,” 


Law. 
according 


release summarizing the re 


to a press 

port, “that divorce cases constitute the 
largest single class of civil cases, and 
that the fourth year of marriage is the 


most critical, judging from an analysis 
of the suits for divorces filed. A larger 


percentage of cases were instituted by 
parties who were married three years 
fourth than in 


The percentages im 


and were in their any 


other single 
the fifth and sixth years, however, were 


year. 


only slightly smaller. The most com- 
mon ground for divorce 


There was little contest in 


was desertion. 
the divorce 
and divorce was denied in 
comparatively few cases.” 

The study further shows that one of 


the most troublesome of the problems 


actions ; 


which have arisen within: recent 


is the constantly increasing automobile 


years 
accid litigati The -ourts. W re 
accident litigation. le courts, we are 
told, have become an agency for the 
of debts and ; 


collection enforcement of 


mortgage security, for the award of 
compensation for automobile accidents, 
and for the formal approval of dissolu 
tion of the marriage tie, and many hi 

slander and 
little impor 


toric fields of law, such as 


libel, are today of very 


tance, from the standpoint of the num- 
court 


ber of cases now coming into the 
The study also 
the statement issued, that t 


litigation d 


show s, accord 


} 


he use 





jury in civil does not come 


up to the expectations of th 


believe that it is only through a jury 
that impartial justice can be admin 
istered. “Whatever the politica! 


ssvchological or jurisprudential values 
ps} 


of the jury as an institution may be, 
its use in the civil litigation covered by 
this study is not impressive. The pic 
ture seems to be that of an expensive. 
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cumbersome and comparatively ineffi- 


cient trial device employed in cases 
where exploitation of the situation is 


made possible by underlying rules.” 
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vestigation, but some 


serve to open field 


gation, and for man) 
can be adequately treated only by 


of it will merely 


for further investi- 
y purposes the data 


nNe;r- 
per 





“The data collected in this study,” sons with adequate statistical training.” 
the authors state, “were not sought for The results of the study have been 
the purpose of formulating reforms in published by the Yale University Press 
the administration of law. Some of the under the title “A Study of Law Ad- 
data may be useful without further in- ministration in Connecticut.’ 

NOTICE OF BOARD OF ELECTIONS 


Journal. 


Street, Chicago, Illinois. 





EBRUARY 25th, 1938, is the final date by which n 
tions for State Delegates to be elected in 1938 must be filed. 
Details concerning the same are contained in the prior 
Board of Elections appearing at page 899 of the November, 1937 issue 
of the Journal and page 919 of the December, 1937 
Copies of forms of nominating petitions, bo 

to State Delegates to be elected in 1938 and State | 
vacancies existing on or before February 15th, 1938, will 
request addressed to the Executive Secretary, 1140 Ni 


l 


Epwarp T. FAIRCHILD 
Chairman, Boat rE 


ominating peti 
notices of the 


/ issue of the 
with respect 
Jelegates to fill 
be sent upon 
rth Dearborn 


t 











ALABAMA 
To THE Boarp OF ELECTIONS: 

The undersigned nominate 
William Logan Martin, of Birmingham, 
\labama, for the office of State Dele- 
gate for and from the State of Alabama, 
to be elected in 1938: 

Henry Upson Sims, Jim C. Smith, 
Gerry Cabaniss, Forney Johnston, Ben- 
jamin Leader, J. T. Stokely, Andrew J. 
Thomas, R. L. Lange, J. A. Simpson, 
Atwell J. Brown, L. R. Hanna, R. D. 
Gilliam, Jr., Douglas Arant and M. M. 
Baldwin, of Birmingham; 

John L. Goodwyn, Alex A. Marks, 
Davis F. Stakely, Fred S. Ball, Fred S. 
Ball, Jr., Geo. T. Garrett, Thos. B. Hill, 
Jr., Richard T. Rives, J. Mac Jones, 
Lee H. Weil, Francis M. Kohn, H. F. 
Crenshaw, H. F. Crenshaw, Jr., John 


P. Kohn, Jr., 


hereby 


Ray Rushton, R. E. 
Steiner, R. E. Steiner, Jr., Sam Rice 
Baker, B. P. Crum, Leon Weil and 
Henry C. Meader, of Montgomery ; 
Wm. B. Dortch, O. R. Hood, Frank 
J. Martin and W. G. Rains, of Gadsden; 
Charles H. Eyster and E. W. Godbey, 
of Decatur; Earl R. Ford, M. U. Grif- 
fin, C. L. Watts and Milton H. Lanier, 
of Huntsville; W. H. Mitchell and H. 


A. Bradshaw, of Florence. 


ARKANSAS 

To THE Boarp oF ELECTIONS 
The undersigned hereby nominate 
Henry M. Armistead, of Little Rock, 
\rkansas, for the office of State Dele- 
gate for and from the State of Arkan- 
sas, to be elected in 1938: 
W. F. Coleman, F. G. 
\. H. Rowell, of 


Bridges and 
Pine Bluff; Thos. B. 
Fitz- 


Pryor, Joseph M. Hill, Henry | 





hugh, John Brizzola 
John P. Woods 

B. Pryor, Jr., Jame 
Clinton R. 
W. Knott and Le 


Smith; W. H. Arnold 
Charles (¢ Wine, Ge 
and Richard L. Arnol 


George E. 


Westbrooke, of ] 


Tompkins, of Presco 


- 
I 
1 


George M 


terson, 
©’Connor, Jr., of 
Gaughan, of Car 
C. T. Cotham and 
lot Springs; Erne 
Casey, of Batesville 
ot Lonoke; Harry ] 
Bernal Seamster, of 
don E. Young, ol 
W. Norton, of Fi 
Shane 
ville. 


and Oscar | 


Barry, R 


ra, Harry P. Daily, 

seph R. Brown, T. 

s B. McDonough, 
bert D. Scott, ( 

C. Bryan, of Fort 


S. Quinn, 
Edwards 
Texarkana; 
of DeWitt; E. L. 


esboro W. V 
tt; Wm. E. Pat 
LeCroy and J. A 
Fl Dorado; J. E. 
len; T. K. Martin, 


E. H. Wootton, of 


t Neill and S. M. 
has. A. Walls, 
, ol Hope ; 
Fayefteville; Gor 
Malvern; Charles 
rrest City Cecil 


Blythe 


enadiler ot 


COLORADO 


To THE Boarp oF | 
The undersignec 
G. Dexter Blount, 


Denver, Colorado, f 


1 


Delegate for and 


Colorado, to be elected 


Robert E. More, | 
las Lakusta, Willian 
toffer F. Clay, M 
Holme, 


Owen, Frazer Arn 


such, William R. Eat 


Wilbur | I 


son, 


Bannister, Henry Mc 


T 


Henry, Frank 
Kelly, John R. Coe 
J. B. 


(srant 


Tyson Dine 


LECTIONS 


hereby nominate 

Equitable Building, 

yr the office of State 

from the State of 

1938: 

‘aul W. Lee, Nicho- 
C. Benton, Chris- 


A. Lewis, Peter H. 
nes, J. Churchill 
old, John E. Gor- 
ton, W1 D. Morri- 
Yenious, L. Ward 
Allister, S. Arthur 
Fetzer, Charles J 
Erskine R. Myer, 
Barnett, Frederick 
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P. Cranston, Henry H. Clark, Henry 
C. Vidal, William V. Hodges, Lowell 
White, W. Felder Cook, J. D. Pender, 
Lewis A. Dick, Clyde C. 
James H. Pershing, John O. Rames, 
Pitkin, James Owen, H. S. 


Dawson, Jr., 


Robert J] 


Robertson, \\ D. Wright, 7. Ernest 
B. Fowler, Philip S. Van Cise, Robert 
D. Charlton, Simon J. Heller, Frank 
C. West, Louis A. Hellerstein and Fred 
N. Holland Denver. 
IELAWARE 

To THE Boat F ELECTIONS 

The undersigned hereby nominate 


James R. Morford, Delaware Trust 
Building ington, Delaware, for 
the office f State Delegate for and 


trom the State of Delaware, to be 


elected in 1938 

Josiah Mar Jr., of Greenville; 
Arthur G., | and Richard S. Rod- 
ney, of New Castle Svbil U. Ward. 


on, Daniel F. Wolcott, 
Ennalls Berl, Harold 


David F. Andet 
W'm. S. Potter, | 


B. Howard |. Morris, Jr., Joseph 
A. L. Errigo, William Prickett, Jos. 
S. Wilson, Charles F. Richards, Robt 
H. Richard Wn G. Mahaffy, Her- 


bert L. Coher Alexander L. Nichols, 
James M. Malloy, Wm. H. Foulk, Hugh 
M. Morris, S. Samuel Arsht, G. B. 


Pearson, ]r Vm. H. Bennethum and 
Sam. F. Keil f Wilmington; J. O. 
Wolcott, of er 
KANSAS 

To tHE BoARD OF ELECTIONS 

[The undersigned hereby nominate 
W. I Stanley, First National Bank 
Building, Wichita, Kansas, for the 
office of State Delegate for and from 
the State f Kansas, to be elected in 
1938 to fill t vacancy now existing, 
and for the regular three-vear term 

Earle W. Evans, W. F. Lilleston, Jos 
CG. Carey, George Stallwitz, Henry V. 
Gott, Carl | Tebbe, ( H. Brooks, 
Howard 7 leeson, Austin M. Céwan, 
Claude | lepew, Lawrence Curfman 
Lawrence Veigand, P. K Smith, 
George B. Power ( H. Morris, 
George Siefki1 Robt. | Foulston, 
Lester L. Morris, Sidney L. Foulston 
and Carl T. Smith, of Wichita: Chester 
Stevens, of Independence 

Porter, 


Robert M. Clark, James W. 


1 


Bruce Hurd bert Stone, James A. 


McClure, Robert Webb, W. L. Shaffer, 
Jr., Ralph W. Oman, William A. Gray 
and John H. Hunt, of Topeka; John S 
Dawson, of Topeka and Hill City; 
Albert Faulconer and Kirke W. Dale, of 
Arkansas Cit S. C. Bloss, of Win- 
field; Carl Ackerman, of Sedan; Wesley 
E. Brown, W. D. P. Carey, J. G. Som- 


ers, William H. Vernon, Jr., and Roy C. 
Davis, of Hutchinson. 





MAINE 
To THE Boarp oF ELECTIONS: 

The undersigned hereby nominate 
Clement F. Robinson, 85 Exchange 
Street, Portland, Maine, for the office 
of State Delegate for and from the 
State of Maine, to be elected in 1938: 

Dana S. Williams, Fred H. Lan- 
caster, Marguerite L. O’Roak and Wil- 
liam B. Skelton, of Lewiston; Neal A. 
Donahue, George L. Wing, Jr., Alton 
C. Wheeler, and George C. Webber, of 
\uburn; Sanford L. Fogg, Jr., Robert 
B. Williamson, Herbert E. Locke, Lois 
Hi. Birkenwald and J. B. Campbell, 
of Augusta; Harold H. Murchie, of 
Calais; Clarence H. Crosby, of Dexter ; 

Raymond Fellows, George F. Eaton, 
James E. Mitchell and Charles P. Con- 
ners, of Bangor; Philip R. Lovell and 
Hannibal E. Hamlin, of Ellsworth; 
Carroll N. Perkins, of Waterville; Al- 
bert J. Sterns, of Norway; Leonard A. 
Pierce, Leon V. Walker, John F. Dana, 
Robinson Verrill, Edward F. Dana, 
Charles D. Booth, Harry M. Verrill, 
William S. Linnell, Porter Thompson 
and Wm. B. Nulty, of Portland. 

MASSACHUSETTS 
To tHE BoArRD OF ELECTIONS: 

The undersigned hereby nominate 
George R. Grant, 50 Oliver Street, Bos- 
ton, Massachusetts, for the office of 
State Delegate for and from the State 
of Massachusetts, to be elected in 1938: 

Damon E. Hall, Charles F. Dunbar, 
Charles C. Cabot, Dunbar F. Carpenter, 
Robert G. Dodge, Stuart C. Rand, Wil- 
lard B. Luther, Elias Field, Melville F. 
Weston, Daniel J. Lyne, Daniel Need- 
ham, Joseph W. Bartlett, Albert M. 
Chandler, Norman W. Bingham, IJr., 
Jay R. Benton, Henry Parkman, Jr., 
Charles F. Dutch, Frank W. Grinnell, 
Lothrop Withington, Alfred Gardner, 
Edward F. McClennen, Alexander 
Whiteside, Dudley P. Ranney, William 
H. Hitchcock, John N. Worcester, Tal- 
cott M. Banks, Jr., Richard Bancroft, 
Richard H. Field, Arthur L. Sherin, 
Charles W. Bartlett, William B. Sleigh, 
Ir., and Paul B. Sargent, of Boston; 
Franklin T. Hammond, Jr., of Cam- 
bridge, and John E. Buddington, of 
Watertown. 


MISSOURI 
To tHE Boarp oF ELECTIONS: 

The undersigned hereby nominate 
Ernest A. Green, Boatmen’s Bank 
Building, St. Louis, Missouri, for the 
office of State Delegate for and from 
the State of Missouri, to be elected in 
1938: 

Judge James M. Douglas, of Jeffer- 
son City (formerly St. Louis), and 
Judge Geo. Robb Ellison, of Jefferson 
City; Boyle G. Clark, of Columbia; 


Judge Fred L. Williams, George C. 
Willson, Jr., Judge Fred L. English, 
Earl F. Nelson, R. F. O’Bryen, Taylor 
Sandison, Russell L. Dearmont, Lon O. 
Hocker, Jr., Wm. H. Killoren, W. A. 
Welker, Joseph H. Grand, Frank Y. 
Gladney, Herbert Bartholomew, James 
C. Jones, Jr., James C. Jones, Lon O. 
Hocker, Carleton S. Hadley, John P. 
McCammon, Geo. M. Hagee, Francis 
M. Curlee, J. Porter Henry and John 
Raeburn Green, of St. Louis; A. H. 


Kiskaddon, of Kirkwood. 


NEBRASKA 
To THE BoArRD OF ELECTIONS 

The undersigned hereby nominate 
Frederick S. Berry, Wayne, Nebraska, 
for the office of State Delegate for 
and from the State of Nebraska, to be 
elected in 1938: 

Thomas S. Allen, Earl Cline, Clinton 
J. Campbell, E. F. Carter, Maxwell V. 
Beghtol, Guy C. Chambers, L. B. Day, 
Clarence A. Davis, L. A. Ricketts, Wil- 
liam I. Aitken and Paul F. Good, of 
Lincoln; Raymond M. Crossman, Ray- 
niond G. Young, Abel V. Shotwell, 
Frank E. Randall, Robert D. Neely, 
W. C. Fraser, Francis S. Gaines, Bar- 
ton H. Kuhns, Wm. C. Ramsey, Charles 
S. Reed, Clarence T. Spier, Francis P. 
Matthews, Henry Monsky, Wm. Grod- 
insky, Paul L. Martin and W. A. Schall, 
of Omaha; J. L. Cleary and H. G. 
Wellensiek, of Grand Island. 

NEW YORK 
To THE BoaArp oF ELECTIONS 

The undersigned hereby nominate 
George H. Bond, State Tower Build- 
ing, Syracuse, New York, for the office 
of State Delegate for and from the State 
of New York, to be elected in 1938: 

Charles W. Walton, Kingston (90 
State Street, Albany), and Frederick G. 
Traver, of Kingston; Henry S. Fraser, 
Lewis C. Hancock, 
Caleb Candee Brown, IJr., Ernest I. 
Edgcomb, Jerome K. Cheney, Myron S 
Melvin and Crandall Melvin, of Syra 
cuse; Kenneth S. Macaffer, Joseph 
Rosch and Julius Ilch, of Albany; 
Philip J. Wickser, William Palmer, 
Willard W. Saperston and Howard T. 
Saperston, of Buffalo; Eugene Raines, 
Arthur B. Curran, George E. Mastro- 
donato, Robert C. Winchell, Herbert 
R. Reif, Arthur E. Sutherland, Daniel 
M. Beach, Paul Folger, Kenneth B. 
Keating, Edward Harris, William F. 
Strang, George F. Bodine, John J. 
Keilly, Harold H. Barnsdale and An- 
drew L. Gilman, of Rochester ; 

Arthur E. Sutherland, Jr., of Pitts- 
ford; Edw. J. Cook and Nathan D. Lap- 
ham, of Geneva; Mayer C. Goldman, 
Edward Gluck, A. Donald MacKinnon, 
Alfred McCormack, Robert C. Morris, 


Ryan, Stewart | 
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Fdmund Ruffin Beckwith, Clarence J. 


Shearn, Jr., Arnold Frye, Dexter ( 
Hawkins, Lawrence Morris, Harold J 
Gallagher, Nathan L. Miller, John W 
Davis, Clarence J. Shearn, Harold H 
Corbin, Edward J. Bennett, W. W 
Miller, Weston Vernon, Jr., Cornelius 
W. Wickersham, Jr., William B. Hub 
bell, Robert C. Vincent, Alfred T. 
White, Robert Granville Burke, E. ] 
Dimock, R. E. Lee, Charles H. Strong, 
William L. Ransom, Charles S. Whit 
man, Richard Joyce Smith and Henry 
S. Reeder, of New York City 
OKLAHOMA 

To THE BoArD OF ELECTIONS 

The undersigned hereby nominate 
Joe S. Lewis, Ponca City, Oklahoma, 


for the office of State Delegate for 
from the State of Oklahoma, to be 
elected in 1938: 
Norma Wheaton, 

Mann, Ray S. Fellows, 
E. D. Gillespie, A. B. Honnold, Louis 
W. Pratt, Gerald B. Klein, Harry L. S 
Halley, R. B. McDermott, Thomas W 
Francis, Floyd L. Rheam, T. Austin 
Gavin, Edgar A. deMueles, Alvin Rich 
ard, Sam Clammer and L. G 
Tulsa; L. H. Harrell, Ben Hatcher and 
A. W. Trice, of Ada; 


Jewell Russell 
| 


Powell Clayton, 


Owen. of 


V. P. Crowe, Raymond A. Tolbert, 
R. L. Wagner, Claude Monnet, G. W. 
Satterfield, Bland West, Charles | 


Johnson, Frank G 


Rainey. {7e€0 M 


France, Russell V. 
Anderson, Robert M. 
Green, Chas. Hill Johns, Frank A. Chil 
David B. Richardson and Kent 
Shartel, of Oklahoma City; Fred B. H 


son, 


Spellman, Merritt C. Mason and Everett 
Rauh, of Alva. 
SOUTH DAKOTA 
To THE PoArD oF ELECTIONS 
The undersigned hereby nominate 
Lewis Benson, Huron, South Dakota, 


for the office of State Delegate for 
from the State of 
elected in 1938: 
Roy E. Willy, Holton Davenport, B 
©. Stordahl, 
Verne H. Jennings, D. S 


South Dakota, to be 


Herman |! Chapman, 


Elliott, R. A 


Bielski, John P. McQuillen, Clarence 
C. Caldwell, John H. Voorhees, Howell 
L. Fuller, Melvin T. Woods, Frank 
Wickhem, Louis N. Crill, Gale B 


Braithewaite, George J. Danforth, G. 
J. Danforth, Jr., Rex M. Warren, John 


Harold Fitzpatrick, Theodore R. John 


son, Charles Lacey, Peter G. Honegger 


and Theodore M. Bailey, of Sioux 
Falls; Williams and 
Philip, of Rapid City; St. Clair Smith 
(formerly of Aberdeen, S. D.), Karl 
Goldsmith and D. J. O'Keeffe, of 
Pierre; Vernon R. Sickel, of Mitchell; 
Merrell Quentin Sharpe, of Kennebec; 
Dwight Campbell and Van 


George 


Buren 


Perry, of Aberdeen. 


(seorge 


WISCONSIN 


To THE BOARD OF ELECTIONS 

The undersigned hereby nominate 
Carl B. Rix, Wells Building, Milwau- 
kee, Wisconsin, for the office of State 
Delegate for and from the State of 
Wisconsin, to be elected in 1938 

Frank T. Boesel, Gerald P. Hayes, 


Louis Quarles, Arthur W. Fairchild, 
Leon F. Foley, Rodger M. Trump, Wil 
liam A. Hayes, J. G. Hardgrove, Albert 
B. Houghton, Edgar L. Wood, Ralph 
M. Hoyt, Edmund B. Shea, William 
Doll, John C. Warner, Benjamin 
John A. Kluwin, Stewart G. Honecke 
and Rudolph A. Schoenecker, of Mil- 
waukee ; John C. Doerfer, of West 
\llis; O. A. Oestreich, M. O. Mouat, 
Roger G. Cunningham, Pierpont J. E. 
Wood, Stanley M. Ryan, Paul N. Grubb 
and Thomas S. Nolan, of Janesville; 
R. B. Graves, Robert S. 
l'rank W. Calkins and John Roberts, of 
Wisconsin Rapids. 


MARYLAND 


ELECTIONS 


Poss, 


Goggins, 


To THE BOARD OF 


The undersigned hereby 


Scott Offutt of Towson, Maryland, for 


nominate T. 


the office of State Delegate for and 
from the State of Maryland, to be 
elected in 1938: 

William J. McWilliams, Noah A. 


Hillman, Emanuel Klawans and Ridgely 
P. Melvin, of Annapolis; Walter C. 
Capper, William S. Jenkins, Finley C 
Hendrickson, F. Brooke Whiting, Al- 
bert A. Doub, William C. Walsh, 
George Henderson and W. Earle Cobey, 
of Cumberland; J. DeWeese Carter, of 
Denton; Robert H. Me‘ auley, Leo H. 
Miller, J. Lloyd Harshman, Levin 
Stonebraker, J. Cleveland Grice, Joseph 
D. Mish, William P. Lane, Jr., W. P 
Wachter, Ellworth R. Roulette, Harry 
Brindle and Kaylor, of 
Hagerstown ; 

T. Howard Duckett, John F. Lillard 


Omer _ T. 


and Walter L. Green, of Hyattsville; 
F. W. C. Webb, Robert W Dallas, 
Levin C. Bailey and Curtis W. Long, 


of Salisbury; John S. Whaley, of Snow 
Hill; George M. Berry, H. Richard 
Smalkin, C. Walter Cole, John Grason 
Turnbull, H. Courtenay Jenifer, T. 
Lyde Mason, Jr., and Thomas M. Jeni- 
fer, of Towson; Theo. F. Brown, 
Charles O. Clemson and F. Neal Parke, 
of Westminster; Philip H. Close, 
Michael W. Fahey and Frank H. 
Jacobs, Tf, of Bel Air; 

Ernest Volkart, Frederick H. Hen- 
nighausen, Morris A. Rome, A. Morris 
Tyson, John J. Neubauer, W. Conwell 
Smith, Mason P. Morfit, Paul R. Has- 
sencamp, H. Beale Rollins, F. Gray 
Goudy, John A. Cochran, Samuel S. 
Smalkin, John B. A. Wheltle, Michael 
7 Manley, Albert F. Wheltle, Enoch 
Makover, William L. 


Harlan, A. B. 
Henderson, Charles T. LeViness 3rd, 
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Joseph Kolodny, Edwin J. Wolf, 
Joseph Bernstein, Alexius McGlan- 
nan, III, Albert A. Levin, W. LeRoy 
Ortel, Charles B. Bosley, Louis S. Ash- 
man, J. A. Dushane Penniman, W. H. 
Hamilton, Philip B. Perlman, Charles 
Morris Howard, Edward E. Hargest, 


Jr., Wm. C. Schmeisser, Isidor Roman, 
Marbury, 
Jr., Jesse Slingluff, Jesse Slingluff, Jr., 
John T. Tucker, G. | \. Anderson, 
Robert R. Carman, L. Vernon Miller, 


Forbes, Henr L. Wortche, 


George O. Blome, William L 


George 


Robertson Griswold Ralph Robinson, 
John Holt Richardson, Charles H. Mc- 
Comas, Maurice Skinner, Jacob S. 
New, Webster S. Blades, Moses M. 
Rosenfeld, George Moore Brady, Em- 


ory H. Niles, Cheste1 F 


lyle Barton, George S. 


Morrow, Car- 
Yost, Irving B. 
Paul | Due, Walter C. 
Patz, G. W. S. Mus- 
Wilmer H. 
Driver, John | aterson, Ward B. 
Chester A. Albrecht, W. 
Baldwin, Edwin W. Wells, Stephen W. 


Grandberg, 
Mylander, Nathan 
grave, John H. Hessey, 


Loe, Lester 


Leitch, Edward L. Ward, Clarence A. 
Tucker, James T. Carter, Randolph 
Barton, Jr., Forrest Bramble, William 
R. Semans, William L. Galvin, Eben 
J. D. Cross, H. Webster Smith, 
Norwood B. Orrick, Harry N. Baet- 
jer, Edwin G. Baetjer, Charles Mc 
Henry Howard, J. Crossan Cooper, 
Jr., Clarence K Bowie Edward 
H. Burke, William L. All, Paul 


R. Kach, Robert France, Joseph Addi- 


son, Edward Duffy, Hiram C. Griffin, 
Harry L. Price, Wallis Giffen, Nelson 
H. Stritehoff 10 eph ( France, 


Charles B. Hoffman, Frank B. Ober, 
Robert W. Williams, Stuart S. Janney, 
Morton P. Fisher, Walter H. Buck, J. 
Clarke Murphy, Edward N. Rich, Mor 


ris Rosenberg, Alan Sauerwein, Samuel 
J. Fisher, Charles C. Wallace, J. Morfit 
Mullen, Philander B. Briscoe, Allan H 
Fisher, Herbert Levy, Gaylord Lee 
Clark, Laurence Perin, Walter L. 
Clark, Rozel Thomsen, Clater W. Smith, 


Watkins, 
Thomas 


Francis J. Carey, R. Dorsey 
McKenney W. Egerton, W 


Kemp, Jr., ] fartin McDonough, 
James Piper, Charles P. Coady, Jr., 
John A. Farley, Edwin F. A. Morgan, 
John E. Semme Ambler H. Moss, 
Jesse N. Bowen, Frederick W. Brune, 


Richard F. Cleveland, Ha 


Laurie H. 
son, J. Calvin Carney, George M. 
White, Charles G. Page, James U. Den- 


rold Tschudi, 


Riggs, Gustav F. Sander 


nis, Eli Frank Leon E. Green- 
baum, Sylvan Hayes Lauchhaimer, 
Seymour. O’Brien, Clarence W. Miles, 
Douglas H. Gordon, Bernard J. Flynn, 


Paul M. Higinbothom 


1, H. Vernon Eney, 
Allen, E. 


Wendell D. McClure Rouzer, 
William Lentz, Thomas M. Jacobs, 
George E. Kieffner, J. S. T. Waters, 


Foster H. Fanseen, 
Stanley Porter, Ed- 


John E. Magers, 


Maurice Gregg, F. 
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ward G. Lowry, i. E. 


Kemp Cath- 


cart, Geo. W. Dexter, Thomas N. 
Bartlett, Charles S. Lerch, Clapham 
Murray, Jr., Austin J. Lilly, Samuel K. 
Dennis, Joseph N. Ulman, Edwin T. 
Dickerson, Rowland K. Adams, George 


\. Solter, Eli Frank, Louis J. Burger, 
Frederick J Si gley, Robert N. Baer, 
John I. Rowe faymond S. Williams, 


David L. Elliott, Alfred J. O’Ferrall, 
Peter Peck, Wm. H. Maynard, Leonard 
Weinberg, Harry J. Green, John S. 


Stanley, Roger B. Williams, Vernon 
Cook, S. Ralph Warnken, Leander R. 
Sadtler, George Ross Veazey, Chas. 
Markell, Raphael Walter, John H. 
Skeen, Sidney L. Nyburg, L. Edwin 
Goldman, James Carey, 3rd, J. Charles 
Gutberlet, Herbert M. Brune, Jr., Her- 
man W. Kramer, Arthur W. Machen, 
C. John Beeuwkes, Daniel Willard, Jr., 
Henry D. Harlan, and Edgar W. 
Young, of Baltimore. 


Albert E. 


Donaldson of Catonsville. 


Letters of Interest 


Senator Burke “Concedes Too 
Much” 
Epitor, AMERICAN Bar ASSOCIATION 

JourN Al 

ENATOR BURKE, at the Annual 

Dinner at the Kansas City meeting 
said: “In his Constitution Day Address, 
after calling attention to the fact that 
the document does not in so many 
words give to the Supreme Court the 
power to declare legislation unconstitu- 
tional, the President used this language: 
‘Again and again the Convention voted 
down proposals to give justices of the 
court a veto over legislation.’ 

“The plain inference from that lan- 
guage in the connection it was used 
could only be that the framers of the 
Constitution deliberately denied to the 
court the power to pronounce the su- 
premacy of the Constitution when a 
Statute came 


into conflict with any of 


its provisions. If that were true, it 
would necessarily follow that the Su- 
preme Court has usurped this power.”? 


That last sentence concedes too much. 
In the case of Juilliard v. Greenman,? 
Mr. Justice Gray said: “As an illustra- 
tion of the danger of giving too much 
weight to the debates and the votes in 
the Constitutional Convention it may 
also be observed that propositions to 
authorize Congress to grant charters of 
incorporation for national objects were 
trongly opposed, especially as regards 
bank, and defeated. 5 Elliott’s Debates, 
140, 543, 544.” 

When the famous case of McCulloch 

Maryland argued and decided, 
neither counsel nor court referred to 
those proceedings of the Convention, for 
the very good reason that they were not 
known. The official journal of the Con- 
ention lay in a rather confused mass 
f papers in the office of the Secretary 
if State, never put in order or pub- 
lished until 1819, 42 years after the 


1. The Journal for November, p. 876. 
2. 110 U. S. 421 
3. 4 Wheat. 316 
{ Farrand. Re rds of Const. Conv ; 


is & mee 





Convention had adjourned, whose labors 
had been carried on in the strictest se- 
crecy. Madison’s journal, more inform- 
ative than the Secretary’s record, did 
uot see the light until 1840.5 

True, the courts many times in the 
years preceding 1819 referred to the 
intent of the framers of the Constitu- 
tion, trying to ascertain that intent from 
the state of the country in 1787, the 
reasons that had led to the assembling 
of the Convention and the language of 
the Constitution. Presumably this fre- 
quent reference to the intent of the 
framers was on the theory that the 
voters in selecting delegates to the State 
Convention and the members of those 
conventions in considering whether or 
not to approve the Constitution, would 
take it to mean what they thought the 
framers intended it to mean. For 
plainly, it is the intent of those who 
adopted the covenant, not the intent of 
its proposers that must be sought where 
the language is not so clear as to ex- 
clude construction. 

It is also true that the courts in later 
years, in construing the Constitution, 
have made use of materials that were 
not known to the people when they 
adopted it. So we have a continuous 
line of references to the intentions of 
the framers from Chisholm v. Georgia® 
to Steward, etc., v. Davis.? 

There is another reason why the vot- 
ing down in the Convention of a pro- 
posal to grant power to one or other 
department of government does not 
prove that that power is not conferred. 
Not all the men who assembled in Inde- 
pendence Hall in the spring of 1787 
were politically minded, but in the Con- 
vention there was sufficient sagacity to 
prevent an overloading of the Constitu- 
tion with detail. The members knew 
that the result of their labors would not 
easily gain approval; that the less 
weight of specifications it carried the 
more likely it would be to win through; 

5 Id. ib. vol. I, p. XV. 

6. 2 Dall, 419. 


7. 81 Law Ed. 779 (796-8). 


that indeed it must be like Judge Gib- 
son’s Bill of Exchange, a courier with- 
out luggage. Many powers must be left 
to implication from a few powers ex- 
pressly granted. 

The courts in refusing to enforce 
rights claimed under statutes in conflict 
with the Constitution have always main- 
tained that that power is implied in 
Section 2 of Article VI. Weeks before 
that section had been recast into its 
final form members had expressed the 
opinion that the courts, particularly 
the Supreme Court, would have and 
would exercise the right to refuse to 
enforce claims based on unconstitutional 
acts. 

Early in June Elbridge Gerry had so 
expressed himself, Rufus King the same 
day, Roger Sherman in July, but he 
was referring to state statutes; James 
Madison on the 23d of July; Gouver- 
neur Morris on the 15th day of August; 
James Wilson the 2d day of July, Lu- 
ther Martin and George Mason the 
same day. On the other hand, John 
Francis Mercer and John Dickinson 
held the contrary view.® 

Later on, Oliver Ellsworth, in Jan- 
uary, 1788,° told the Connecticut Con- 
vention that the courts would have the 
power to declare acts void. Luther Mar- 
tin made the same announcement to the 
legislature of Maryland, November 29, 
1787..° Alexander Hamilton’s similar 
statement in Federalist, No. 78, is well 
known. 

To return then to Senator Burke’s ad- 
mission, it is unwarranted for two rea- 
sons: First, any such action, if taken 
in the Convention, could not have been 
known and so could not have influenced 
the people in their consideration of the 
meaning of the document which they 
were asked to adopt. Second, if such 
action had been taken, it might have 
signified only, as in the instance of the 
national bank, that the Convention con- 
sidered it unwise to grant expressly a 
power that was implied. 

It may be conceded that had it been 
moved in the Convention to give the 
court authority to refuse enforcement 
of unconstitutional laws, the motion 
would have been defeated by the com- 
bined votes of members who did not 
wish the court to have such power and 
those who believed the power was al- 
ready conferred by implication. 

E. W. Camp. 

Kansas City, Nov. 22, 1937. 


8. For these opinions see Farrand op. 
cit. vol. I, pp. 97 and 109, vol. II, pp. 27, 
73, 76, 78, 93, 298, 299. 

9. Id. ib. vol. III, p. 241 

10. Id. ib. vol. III, p. 220 








News of the Bar Associations 


Nebraska State Bar Association Holds Last Meeting As 

Voluntary Organization—Integrated Bar Came Into Be- 

ing on January 1, 1938—Change Achieved by Rule of 
Court—A ddresses, Etc. 


HE Thirty-Eighth Annual Meet 
ing of the Nebraska State Bar As 
sociation was held at Omaha on Decen 


ber 28 and 29, 1937, with more than 
750 attorneys in attendance. That this 
meeting was so well attended is at 


tributed to the unusually fine 
and to the interest in Association af 
fairs which had been stimulated by the 


program 


launching of an integrated Association 
The old voluntary Association passed 
out of existence with this meeting, and 
the new Association came into being on 
January 1, 1938. 

President Clinton J. Campbell, of Lin- 


coln, presided over the meeting and 


in 
the opening session, on Tuesday morn- 
ing, spoke on “The Association’s Past 
and Present and Suggested Objectives.” 
The balance of the first session was de 
voted to receiving committee reports, 
of which the report on Legal Education 
was outstanding. Judge | 

pell,, chairman of that com: 
ported that the 
adopted the recommendations of the 


Association for increased require- 


B ( hap 
nittes re 


Supreme Court had 


ments for admission to the Bar The 


new rules require two years of college 





HARVEY JOHNSEN 


President, Nebraska State Bar 


\ssociation 





study in addition to a High School edu- 
cation before one may take up the study 
of law, and also require that law school 
study shall be in a school which is on 
the approved list of the standardization 
agency of the American Bar 
tion. 

The principal addresses at the Tues- 
day afternoon session were by Lee G. 
Overstreet, of the University of Mis- 
souri Law School, on “Missouri State 
Bar Administration” and by Hon. Na- 
than William MacChesney of Chicago, 
whose subject was “The Law—A Vehi- 
cle of Social Progress.” The annual 
dinner of the Association was held at 
the Paxton Hotel on Tuesday evening 
with Hon. Merrill E. Otis, of Kansas 
City, as the principal speaker. Judge 
Otis spoke on “A Modern Judge Views 
an Ancient Trial.” 

Wednesday morning was devoted to 


Associa- 


sectional meetings which were well at- 
tended and which are doing much to 
Association 


stimulate interest in Bar 


activities in this state. Meetings were 
held by the Junior Bar Section, Insur- 
ance Law Section, Municipal Law Sec- 
tion, Real Estate and Probate Law Sec- 
tion, and at this meeting a special sec- 


tion was devoted to Social Security 
Law. Speakers at the Wednesday after- 
noon session were Hon. J. J. Thomas 


of Seward, Nebraska, and Hon. Arthur 
T. Vanderbilt. 

Officers chosen for 1938 are: 
vey M. Johnsen, Omaha, President; 
Frederick M. Deutsch, Norfolk; Max 
G. Towle, Lincoln; Barton H. 
Kuhns, Omaha, Vice Presidents; 
Golden P. Kratz, Sidney, Member at 
Large of the Executive Council; George 

Lincoln, Secretary and 
Two new members of the 


Har- 


H. Turner, 
Treasurer. 

Executive Council are to be elected by 
The officers 
became the 


districts, by mail ballot. 
thus chosen automatically 
officers of the integrated Association on 
January 1, 1938. Nebraska is the first 
state to achieve an integrated Bar As- 
sociation by rule of court. The estab- 
lishment of such an Association was a 
major activity of the voluntary Asso- 
ciation during 1937 and culminated in 
the rendering of an opinion by the Su- 
preme Court on September 20, provid- 
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ing for such Association and promul- 


urt under which 


gating the rules of c 
it is to function. 
GEORGE H. TURNER, 


Secretary. 





W. WALLACE 


FRY 


Association 


Officers of Missouri Bar 
Association for Current 


Year 


T the 57th Annual Meeting of the 
Missouri Bar Association held at 
Kansas City, Mo., on October Ist, 1937, 
at the same time the American Bar 
Association was holding its meeting, the 


Missouri Bar 


President, 


following officers for the ensuing year 
President, W. Wallace 
James A. 
rreasurer, Paul 
Vice President, 

Drucker, St. 


were elected: 
Fry, Mexico; 
Potter, Jefferson City ; 
Buzard, Kansas City; 
Ist District 


secretary, 


Julius H 


Louis; Vice President, 2nd District— 
ms Ra Motley Bowling Green: Vice 
President, 7th District—Grover C. 


James, Joplin; Vice President, 8th Dis- 


trict—Arthur W. Allen, Springfield. 


Following is a_ brief biographical 
sketch of President Fry: Born in 
Mexico, Missouri. Education, Mexico 
public schools, Missouri Military Acad- 
emy, at Mexico, Missouri. Entered 


Missouri and graduated 
School with LL.B. De- 
Member of Sigma Nu 
Delta Phi 


University of 
from the Law 
gree in 1909. 


Fraternity and Phi legal 
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fraternity \dmitted to Bar in 1909, 
and has been practicing since that time 
in Mexico, Missouri. Member of Sons 
of Americ Revolution, American 


Legion, Audrain County, Missouri and 


Americar Associations Member 
of Board of Directors of Missouri Mili- 
tary Acadet Board of Directors of 
Mexico Country Club, and Board of 
Directors f Mexico Savings Bank. 
President f Alumni Association of 
Universit f Missouri Law School, 
1936-37 N Vice-President of Law 
School Foundation of University of 
Missouri School. In February, 
1930, appointed by Supreme Court of 
Missouri as member of State Board of 
Law Examinet and still serving as 
member of that Board 


Lawyers Association of 
Kansas City Holds An- 
nual Meeting 


r its annual meeting on January 
12, 1938, the Lawyers Association 


of Kansas City elected Frank P. Barker, 
President Blatchford Downing, Vice 
President; Flavel Robertson, Treasurer, 
and Frank Terrell, Secretary. 

Last yé Association won fourth 
place in the ntest for the Morris B. 
Mitchell prize ffered to the local bar 
association performing activities most 
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beneficial to the bar and to the public. 
These prizes are awarded annually by 
the Section on Bar Organization of the 
American Bar Association. The activi- 
ties of the Lawyers Association which 
won the award were its opposition to a 
measure introduced in the Missouri Leg- 
islature repealing certain statutes regu- 
lating disbarment of attorneys, and en- 
acting new laws which for all practical 
purposes made disbarment a very diffi- 
cult procedure, and its support of a bill 
providing for permanent registration 
for voters in Kansas City. 

Mr. Barker has been editor of the 
Missouri Bar Journal for several years, 
and was a member of the Executive 
Committee appointed by Kansas City 
lawyers for the entertainment of the 
American Bar Association last year at 
Kansas City. This Committee not only 
stayed within its budget, but after the 
annual meeting returned 24 per cent of 
its funds to the contributors. 

Upon his acceptance of the presi- 
dency, Mr. Barker addressed the Asso- 
ciation on “A Bar Association a Service 
Organization.” The Association was 
also addressed by Dr. L. A. Warren of 
Fort Wayne, Ind., director of the Lin- 
coln Foundation, on the early influences 
in the life of Abraham Lincoln. Samuel 
W. Sawyer, retiring president, reviewed 
the accomplishments of the Association 
during the past year. 


New York State Bar Association Holds Sixty First An- 


nual Meeting — Governor Lehman and Senator Burke 
Warn Against Dangers to Our Institutions—An ‘‘Amer- 


ican Propaganda 


GALA)> of unusual speakers 
made t xty-first meeting of the 


New York State Bar Association, held 
January 20-22 in New York City, a spe- 
cially interesting occasion. The list in- 
cluded Senator Burke of Nebraska, for- 
ner Solicitor-General Stanley Reed and 
Governor Li 
The meeting was called to order by 
President Bor t 2 p. m. on Thursday, 
January 20, after which the reports of 
the committee on Nominations and the 
xecut ittee vere presented 
nda ent was taken until Fri- 
" ¢t 9-30 
ediat fter adjournment, there 
was a meeting f the Section of the As- 
Ociation composed of the Presidents of 
the Federation of Bar Associations, the 
ommittees on Character and Fitness 
ind President f local Bar Associations 
hroughout tl State. Eugene Raines, 
Rochester, Chairman of the Section, 
presided lean Paul Shipman An- 
lrews, of the Law School of Syracuse 
University lelivered an address in 


, 


” Advocated, Etc. 


which he analyzed the process of selec- 
tion of those to be admitted to the bar. 

Dean Andrews discussed the subject 
under the three heads of the process 
employed, the purposes for which the 
selections were made, and the results of 
the selections to date, and made certain 
suggestions. A general discussion rela- 
tive to requirements for admission to 
the Bar then followed, participated in 
by members from all parts of the State. 
In the evening the Executive Commit- 
tee gave a dinner to the Presidents and 
representatives of the various Bar As- 
sociations. , 

Judge Irving Lehman, of the Court 
of Appeals, presided on Friday morning 
at the discussion of the subject se- 
lected by the Executive Committee pur- 
suant to Article X, Section 2, of the 
Constitution, namely, “The Lawyer, the 
Public and Admission to the Bar.” Cor- 
nelius W. Wickersham made an address 
in which he urged that law students re- 
ceive special training to protect busi- 
ness clients against the new govern- 





HON. JOSEPH ROSCH 
President, New York State Bar 
Association 


mental bureaucracy and advocated more 
and larger character committees to ex- 
amine candidates for admission, as one 
means of raising the standards of the 
profession. 

Hon. John W. Davis, Chairman of 
a Special Committee of the Joint Con- 
ference on Legal Education, said that 
he would hesitate to say that anything 
in the nature of a fixed quota should be 
adopted to meet the problem of over- 
crowding of the bar. Justice Lehman 
suggested that, after all, the greatest 
hope for improving the caliber of law- 
yers was in the law school, where the 
real spirit of the profession could be 
inculcated in the students. 

This was followed by an address by 
Arthur A. Ballantine, who was under- 
Secretary of the Treasury in the Hoover 
administration, on the subject, “Admin- 
istrative Agencies and the Law.” Ac- 
cepting the extension of governmental 
agencies as an accomplished fact, he ad- 
dressed himself to the problem of finding 
a way to improve the government serv 
ive rendered under those agencies. 
Some plan for securing greater compe- 
tence in the service could be developed, 
he declared, if there was a will to do so. 

“Tf the government service comes to 
be made up in large part of highly com- 
petent, disinterested and permanent per- 
sonnel,” he said, “not only will there be 
better and fairer decisions in particular 
cases, but we may achieve the better- 
ment of government policy on firm 
ground, rather than on the grounds of 
prejudice and personal expediency.” 
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Associate Justice Edward R. Finch 


of the Court of Appeals made four rec- 
ommendations for speeding up and sim- 
plifying court procedure as chairman 
of the Committee on Improving Judicial 
Organization and Administration. His 
suggestions were: appointment of an ad- 
ministrative judge to coordinate the ju- 
dicial work in each judicial district; 
return to the courts of responsibility for 
their own procedure through the rule- 
making power, instead of a divided re- 
sponsibility between the courts and the 
Legislature; changes to permit the suc- 
cessful party in a litigation to recover 
more nearly the expenses of litigation 
including a reasonable counsel fee, and 
a more modern method than the present 
impeachment of judges by the Legisla- 
ture. 

At the afternoon session Hon 
H. Bond, of Syracuse, President of the 


(seorge 


Association, delivered an address in 
which he urged lawyers to lay before 
the public “an nonpolit 


ical and nonpropagandized description 


unvarnished, 
of what lawyers mean to America, what 
they have done and what they are doing 
every day for their native land.” 

In the evening Hon. Edward R. 
Burke, United States Senator from Ne 


braska, delivered the annual address in 
the ballroom of the Waldorf-Astoria. 
He warned that constitutional govern 
ment in the United States would be un- 
dermined unless the people checked 


forces now at work for the extension of 
So long as the iudi- 
the 


subject to the 


executive power 


cial power remains as it is under 


Constitution, he declared 


process of amendment by the people, 
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the chief danger lies not in the legis- 
lative, but in the executive field. When- 
ever ary attempt 1s made by one or 


two of the departments of government 
to infringe on the power of the others, 
it is imperative that all who believe in 


the American form of government 
should denounce and defeat such at- 
tempts. 

At the meeting on January 22, the 


Association voted to adopt the report of 
the Committee on American Citizenship, 
urging that “American propaganda” be 
spread in the schools and elsewhere to 
counteract the propaganda of Commun- 
ism and Fascism. It adopted other com- 
mittee reports, including one on aero- 
recommending legislation 


nautical law 


for insurance on aircraft, pilots and 
passengers. 

Hon. Joseph Rosch, of Albany, was 
elected President of the 


the following 


Association and 


other officers and com- 


mittee members were chosen for the 
same time: 
Vice-Presidents: First District, Allen 


Wardwell. New York: Second District, 
Christopher W. Wilson, Brooklyn: 
Third District, Ellis J. Staley, Albany: 
Fourth District, James McPhillips, 
Glens Falls; Fifth District, Warnick J. 
Kernan, Utica; Sixth District, Owen C. 
3ecker, Oneonta: Seventh District, Eu- 
gene Raines, Rochester ; Eighth District, 
Morey C. Bartholomew, Buffalo: Ninth 
District, Graham Witschief, Newburgh; 
Secretary, Charles W. Walton, Kings- 
ton; Treasurer, Harry M. 
Potsdam. 

Executive Committee—First District, 


Mason H. Bigelow, New York; John G. 


Ingram, 


Jackson, New York; R. E. Lee, New 
York. 
Second District, Edward J. Connolly, 





Hemstreet, Brook- 
Brookly n. 


James F. 


Brocklyn; Ralph E. 
lyn; Fred L. Gross, 

Third District 
Troy; Joseph M 
Robert C. Poskanzer, Albany. 


Brearton, 


Fowler, Kingston; 


Fourth District, Patrick J. Tierney, 
Plattsburgh; Wyman S. Bascom, Fort 
Edward; Carl S. Salmon, Amsterdam. 


Fifth District, Michael J. Larkin, 
Rome; George S. Reed, Lowville; Lewis 
C. Ryan, Syracuse. 

Sixth District, 
singhamton; James S 
wich; Nathan Turk 

Seventh District 
ester; William F. Love, Rochester; Ed- 
ward J. Cook, Geneva. 

Eighth District, David Diamond, Buf- 
falo; Marion H. Fisher 
Philip %, Wickser, Buffalo. 

Ninth District, Martin Fay, 
Charles W. U Newburgh; 
E. Mack, Poughkes 


Floyd E. 


Anderson, 
Flanagan, Nor- 
Owego. 


Paul Fi ger, Roch 


Jamestown 


Yonkers 
John 


Sneed, 


psie 


Memorial resolutions were adopted 
commemorating the careers of four for 
mer Presidents of the Association who 
died in 1937: Elihu Root, Simon W. 
Rosendale, Morgan J. O’Brien and Col 
Wm. M. Dykman 

On Saturday evening, January 22 


the annual dinner was held at which one 
thousand lawyers attendance. 
Governor Herbert H. Lehman delivered 
an address in which he warned the pub- 
lic to be on its guard fascist 
and communist dictatorships. Former 
Solicitor-General Stanley Reed, who had 
just been appointed by President Roose- 


were in 


against 


velt as a member of the Supreme Court, 
Chief Judge Frederick E. Crane, of the 
Court of Appeals, Hon. John E. Knox, 
of the District Court of the Southern 
District of New York, and Hon. Arthur 
T. Vanderbilt, President of the Amer 

.ssociation, also spoke briefly 


ican Bar A 


Oklahoma State Bar Holds Eighth Annual Meeting— 

Mineral Section Created— Luncheon for American Bar 

Association Members in Attendance—Public Relations 
Committee Urged—Code Revision, Etc. 


HE Eighth annual meeting of the 

State Bar of Oklahoma was held 
at the Mayo Hotel, Tulsa, Oklahoma, 
December 28 and 29, 1937. Due to the 
inclement there only 
slightly more than seven hundred law- 
yers in attendance. 

The meeting opened with the usual 
President’s address delivered by the 
Hon. Felix C. Duvall, President of the 
State Bar. After the President’s 


weather, were 


ad- 


dress, the general assembly recessed for 
the purpose of permitting the members 
to attend the various section meetings. 
All of 


the section meetings, to-wit, 


Criminal Law and Procedure, Probat 


Law and Practice, Insurance Law 
Taxation, Real Estate, Commercial 
Law and Practice, Corporation Law 
and the Association of County Attor- 


neys, were well and enthusiastically at- 
tended, the two leading section meetings 


being those of Taxation and Insurance 
Law. 
During the sessions an additional sec 


Board of Gov 


the “Mineral 


tion was created by the 
ernors, to be known as 
Section. 

contribu 


Three of the outstanding 


tions to the meetin; Taxatio1 
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HON. FRANK M. BAILEY 


President, State Bar of Oklahoma 


Section were the papers by the Hon. 
Randall S. Cobb, Assistant Attorney 
General, on “Article 10 of the Okla- 
homa Constitution,” and Hon. C. C 
Brown, Oklahoma Tax Commissioner, 
on “Comparative Tax Systems of Okla 
homa and Neighboring States,” and Mr. 
Garret Logan of Tulsa, on “Changes in 
the Theory and Purposes of Taxation,” 

An innovation in Oklahoma State Bar 
meetings was that of the Tulsa County 
tar Association in arranging for a 
luncheon Tuesday noon, December 28th, 
for members of the American Bar As- 
sociation in attendance. More than 125 
members of the American Bar Associa 
tion attended the luncheon. It had been 
planned to have a short address made at 
the luncheon by President Arthur T. 
Vanderbilt of the 
sociation. In his absence, short talks 
Austin 


American Bar As- 


were made by the Hon. T. 
Gavin, Chairman, and Joe S. Lewis, A. 
W. Trice and Fred B. H. Spellman, 
Oklahoma Members of the House of 
Delegates. 

Arrangements had been made to have 
the Hon. Arthur T. Vanderbilt, Presi- 
dent of the American Bar Association, 
address the annual banquet held Tues- 
day evening, December 28th. Due to 
inclement weather, and all planes being 
Vanderbilt was 


grounded, President 


unable to be present, much to the dis- 
appointment of those in attendance, who 
had looked forward to hearing his mes- 
sage 


The Hon. Alfred P. Murrah, United 
States District Judge for Oklahoma, 
who was to appear upon the program 
Wednesday, December 29, graciously 
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consented to make the address of the 
evening. 

Judge Murrah issued a challenge to 
the bar of the State, stating that he felt 
it an obligation of the bar to assist in 
the prevention of increasing crime, and 
that it was a civic duty of the members 
of the Bar to take an interest in such 
work; pledging himself, as a Judge and 
as a member of the State Bar of Okla- 
homa, to join with any movement of 
the bar in this direction. 

Fred B. H. Spellman, a Member of 
the State Bar of Oklahoma, and a mem- 
ber of the American Bar Association 
Committee on the Unauthorized Prac- 
tice of the Law, addressed the general 
assembly on Wednesday, December 
29th, detailing the work being done by 
the American Bar Association, calling 
the attention of the State Bar to the 
fact that it was to the public interest 
that the bar continue its efforts to sup- 
press the unauthorized practice, and 
urging upon the bar that a Public Rela- 
tions Committee be formed for the pur- 
pose of giving the Press accurate in- 
formation and facts on the work of the 
Bar in the suppression of the unauthor- 
ized practice. 

Of particular interest to all members 
of the Oklahoma Bar was the work of 
the Code Revision Committee, author- 


ized by the 1937 Legislature, headed by 
the Hon. Edgar A. de Meueles, of Tulsa, 
Oklahoma. Mr. de 


able and comprehensive report of the 


Meueles gave an 


program of the Committee to date, in 
its efforts to bring about a complete 
revision of the code and statutes of 
Oklahoma. 

The Hon. Sam |! 


ot the Board of Bar Examiners, gave a 


Wilhite, Chairman 


complete and comprehensive report of 
the work of that body during the past 
toward raising the 


standards of admission in Oklahoma, 


year, in its efforts 


calling special attention to the present 
low standing of Oklahoma, and urging 
that the Bar bring about a raising of 
the standards of adn 

At the close of the sessions, the newly 
elected Board of Governors of the State 
Bar of Oklahoma announced the follow- 
ing officers for the ensuing year: 
President: Hon. Frank M. Bailey, of 
Chickasha; First Vice President: Logan 
Stephenson, Tulsa; Second Vice Presi- 
dent: J. B. Moore, Ardmore; Third 
Vice President: G. A. Meacham, Clin- 
ton; Treasurer: Walter J. Arnote, Mc- 
Alester; Executive Secretary: Reuel 
Haskell, Jr., of Oklahoma City 

REVEL HASKELL, JR., 
Secretary. 


1ssion. 





Utah State Bar Holds Seventh Annual Meeting— Inter- 
esting Addresses—Increased Activity of Committee on 
Unauthorized Practice Reported—Increase in Member- 
ship—General Public Shows Interest in Proceedings, Etc. 


AS our banquet speaker, Hon. 
Charles A. Beardsley of Cali- 


fornia, concluded his remarks and the 
Seventh Annual Meeting of the Utah 
State Bar became history, there was 
no doubt in the minds of members of 
this Bar that we had enjayed the out- 
standing convention of our organiza- 
tion. 

Meeting at Ogden December 3rd and 
4th, more than half of the active lawyers 
in this State registered and attended the 
first Annual Meeting to be held away 
from Salt Lake since the organization 
of the integrated Bar. Friday morning 
was devoted to a welcoming address by 
Judge J. A. Howell, President of the 
Weber County Bar Association, fol- 
lowed by the presentation of reports, 
previously printed and made available 
for the membership, by the following 
chairmen of Standing Committees for 
1937: 

Committee of Bar Examiners, and 
Advisory Committee on Legal Educa- 
tion, Sam D. Thurman; Cooperation 
with American Law _ Institute and 


American Judicature Society, George 
H. Smith; Unauthorized Practice, Brig 
ham E. Relations with Trust 
Companies, John D. Rice; Selection of 
the Judiciary, Dean F. 
Court of Appeals, Robert L. 


1 


Criminal Procedure, Carl! A. 


Roberts ; 
syayton ; Circuit 

Judd; 
Badger ; 
Session Laws and Statutes, Clair M. 
Senior; Law Lists and Directories, 
Junius S. Romney; American Citizen- 
ship, Franklin Riter; Legislation, Lynn 
S. Richards; Commission on Uniform 
Laws, Calvin W. Rawlings; Judicial 
Council, Burton W. Musser; Public 
Relations, Ralph <A. Sheffield; Co- 
ordination of Social Security Laws, ( 
C. Richards; and Federal Court Rules, 
W. Q. Van Cott. 

Following Judge Melvin C. 





Harris’ 
reading of reports prepared by his Com 
mittee on Memorials, twelve Utah law- 
yers having died during the _ year, 
Secretary L. M. Cummings gave his 
covering disciplinary actions 
bership and finances 


report 
during 1937, men 

Luncheon Meetings were then held 
by the Judicial Council, in cooperation 










































NEws OF THE Bar ASSOCIATIONS 








with the Association of District Judges, 
Burton W. presiding; the 
Junior Bar Section, A. P. Kesler, 
Chairman ; and the Advisory Committee 
on Legal Education, in cooperation with 
the Committee of Bar Examiners, Sam 
D. Thurman presiding. At the latter 
meeting the | 


Musser 


mes of the twenty-three 





successful c lidates in the October 
examination for admission to the Bar 


were announced 





Following general session in the 


afternoon featured by the address of 


> 1 


President Royal J. Douglas, and a dis- 


cussion of Labor Relations Laws by 
Chairman William M. Knerr of the 
Utah Industrial Commission and Labor 
Board, meetings were held by the Sec- 
tions on Criminal Law, Insurance Law, 
Property Law, Public Law, and Com- 
mercial Law The day closed with a 
stag party held under the auspices of 
the Weber County Bar Association. 
Saturday rning was devoted to an 


address by Hon. Byron G. Rogers, At- 


torney General of Colorado, on the Ad- 
ministration of Social Welfare Laws, 
and a discussion by Hon. Edward F. 
Richards on the Trade Practices Acts, 
Federal and State. Luncheon meetings 
were sponsored by the alumni of Har- 
vard, Georgetown, Chicago, Michigan, 
and George Washington Law Schools, 
and Phi Alpha Delta and Delta Theta 
Vhi Law Fraternities. The afternoon 
session was given over to discussion and 
action upon the various Committee and 
Section Reports, and an address by 
Hon. Sanford Bates, 
Prisons. 


until recently in 
charge of Federal 

Mr. Beardsley, a past president of 
the State Bar of California and a 
prominent member of the American Bar 
\ssociation, was an interested spectator 
at the Saturday and spoke 
Saturday evening on the subject, “Some 
Things I Do Not Understand.”’ Toast- 
master at the Banquet, attended by Gov- 
hief Justice William H. 


e five hundred lawyers 


meetings, 


ernor Blood, 
Folland, and 


and guests, was Mr. George D. Preston 
of Logan. President Douglas announced 
the election of Mr. Musser and Mr. 


Leroy B. Young of Ogden as the new 
members of t Board of Commission- 
ers, succeeding himself and past presi- 


dent Frank Johnson of Salt Lake 


City, and of W. Q. Van Cott of Salt 
Lake as President for 1938. Commis- 
sioner Georg Heinrich of Logan 
was elected Vice-President, and Mr. 
Cummings reelected Secretary. A 


dance followed the banquet, which was 
held at the Ben Lomond Hotel, con- 
vention headquarters. 

Convention highlights include: 
evident trend of the pro- 


ram to matters of professional inter- 


l. The very 


st. In addition to discussion of various 


egal subject before the general ses- 
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sions, section programs included talks 
and discussion covering a variety of 
matters which were of interest and value 
to the practicing lawyer. 

2. The increased activity and work 
of the Committee on Unauthorized Prac- 
tice of Law. Seven suits are now 
pending to enjoin the practice of law 
by real estate agents, abstracters, and 
other laymen, in addition to two crim- 
inal proceedings, and one contempt cita- 
tion. In addition, both the Commercial 
Law Section and the Insurance Law 
Section are discussing this subject as 
it pertains to collection agencies and 
claims adjusters. 

3. Detailed reports by the Judicial 
Council showed Utah Court Calendars 
practically current and abreast of the 
work. 

4. Without dissent, the Convention 
approved a resolution of the Judicial 
Council requesting the Supreme Court 
to wear robes as a step in increasing re- 
spect for the judicial office. A similar 
resolution with respect to district judges 
was tabled for further study. 

5. The Secretary's report showed an 
increase in membership and a sound 
financial condition, in so far as the 
Utah State Bar was concerned. In 
contrast was a report by the Junior Bar 
Section that the first year practice of 
Utah lawyers had averaged, during the 
seven years of the State Bar, but $763 
in gross income. 

6. Progress reports were given by 
various committees involving reorgan- 
ization of the Board of Pardons, amend- 
ments to the Probate Code, and activity 
by the Bar in connection with traffic 
problems. 

7. There was evident a general pub- 
lic interest in the Bar, shown in part 
by the assignment of special reporters to 
cover the convention, the emphasis 
placed on work accomplished by the 
various Utah papers, and the broadcast 
of speeches by local racio stations. 

8. Without dissenting vote, the Utah 
Plan for Selection of the Judiciary was 
reapproved. 

Taking full advantage of the enthu- 
siasm attendant on such a successful 
meeting, the new Board of Commission- 
ers has already held several meetings to 
plan and put under way the work of the 
Utah State Bar for 1938. 
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REAT interest has been manifest 

in the unanimous decision of the 
Appellate Division of the New York 
Supreme Court, First Department, on 
November 5, 1937, in the disbarment 
proceedings instituted and prosecuted 
by The Association of the Bar of the 
City of New York against J. Richard 
Davis, a member of the New York Bar, 
whom the Association accused of un 
professional conduct. The charge as 
stated in the Court’s opinion, was that 
respondent aided and abetted the form 
of gambling known as “policy” or 
“numbers” racket and acted in the role 
of advisor, counselor and friend to 
gambling and criminal combinations 
engaged therein. 

After extended hearings before a 
Referee appointed by the Appellate Di- 
vision, the Referee recommended that 
Davis be not disbarred. He reached 
the conclusion that none of the wit- 
nesses who testified for the petitioner di- 
rectly connected the respondent with 
any person shown to be directing the 
“policy racket.” The Appellate Division, 
however, voted unanimously to disbar. 
Its opinion, written by Presiding Jus- 
tice Francis Martin, will be recognized 
as an outstanding declaration on the 
subject of lawyers who undertake to 
act generally for persons engaged in 
crimes organized for commercial pur- 
poses. The Court’s condemnation of 
the “tapping” of lawyers’ telephones is 
also an important declaration. 

After describing the 
racket,” and reviewing the evidence, the 
Court reached the conclusion that re- 
spondent had an agreement with certain 
persons conducting the “racket” to de- 
fend any of their subordinates who 
might be arrested in connection there- 
with. In any event, the Court added, 
he was undoubtedly accomplishing the 
same result, with or without a definite 
retainer. On this point, the opinion 
reads: 

“We appreciate that it is difficult if 
not practically impossible to obtain di- 
rect evidence of charges such as those 
herein involved. Such charges may, 
however, be established by circumstan- 
tial evicence. In the Supreme Court of 
Pennsylvania, in 1935, a series of dis- 
barment cases were decided which are 
strikingly similar to the case at Bar. 
In In re Herbert W. Salus (316 Janu- 
ary Term, 1935), the Court said: 

“It is obvious that direct proof of 
such agreement is difficult to obtain. 
The bankers in this type of crime have 
successfully avoided arrest and cloaked 
their own connection with the lottery in 
a veil of secrecy, even from many of 
their employees. None of the number 
writers who were arrested could testify 
as to the identity of their banker. When, 


“numbers 
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**“Proceed with 
Caution” 


Lawyers lend support to efforts to 
lessen the number of highway acci- 
dents, but sometimes ignore obvious 
hazards in the trial of cases. Few 
states have any laws with respect to 
examination and _ certification of 
shorthand reporters. The attorney 
employing a reporter for deposi- 
tions, hearing or court work should 
satisfy himself as to the reporter’s 
competency and experience, and if 
he does not thus proceed with cau- 
tion he may find himself involved 
in an “accident” to the record on 
the court highway he is traveling. 
Competent reporters, members of 
the NATIONAL SHORTHAND 
REPORTERS ASSOCIATION, 
are to be found in each state 


A. C. Gaw, Secretary, 


Elkhart, 
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therefore, we have the proven facts that 
an office is frequently retained to repre- 
sent parties whom they do not know 
and who do not know the attorneys be- 
fore the trial, and where the defendants 
did arrange for this 
representation or pay any fee, and no 
fee is demanded, and no friend or rela- 
tion is shown to have procured the 
services, plainly a legitimate inference 
may be drawn that the connection of 
the attorney in these cases is the result 
of some prior arrangement with the 
bankers. It is the latter who are anx- 
ious to protect the number writers so 
that they will have no cause for dis- 
satisfaction and no occasion to disclose 
the operations of the system or the iden- 
tity of parties by whom they are en- 
gaged. 

“‘Tt was incumbent upon appellant 
to explain away the unusual circum- 
stances which attended his representa- 
tion of so many parties engaged in the 
same type of crime. His direct admis- 
sion that Baron employed him on many 
occasions is tantamount to a confession 
that he had entered such arrangement 
with Baron, and the Judges below could 
not, nor may we, accept his statement 
that he did not know whether Baron 
was in the numbers game.’ 

“It is true that in the 
case there is testimony that the attor- 
ney’s firm had represented those who 
were ‘higher-ups’ in the ‘numbers racket’ 
and had represented a half dozen cases 
in which a known banker had requested 
the attorney’s services and paid the fees. 
It would seem, however, that if in the 
case cited the fact that the attorney was 
admittedly hired on many occasions by 


themselves not 


above cited 


a known banker would give rise to an 
inference that he had a general arrange- 
ment with said banker, then in this case 
the inference would equally arise that 
this respondent had an arrangement 
with those controlling the policy racket 
from the fact that he represented a 
great many defendants whose cases 
were recommended by a ‘banker’; that 
the latter paid the respondent’s fees if 
the defendants failed to do so; that 
many of the defendants represented by 
respondent did not hire him and did not 
know by whom he had been hired; the 
bail bonds were furnished in most of 
these cases and that the defendants 
therein did not pay the premium thereon 
and did not know who had done so, that 
the respondent consorted with the per- 
sons who controlled the ‘numbers 
racket’ and frequented what he called 
the ‘numbers’ office in which his 
brother-in-law conducted a bail bond 
business.” The opinion concludes: 

“When properly retained, lawyers 
have a right to defend persons charged 
with crime. They must realize, how- 
ever, that aiding or abetting the com- 
mission of crime will not be tolerated. 
They may not, as did the respondent, 
undertake to defend persons for offenses 
thereafter to be committed and thereby 
encourage the perpetration of crime. 
The license to practice law does not 
permit attorneys to engage in criminal 
activities with their clients nor does 
it permit them to aid or abet the com- 
mission of crimes. It is drawing on the 
imagination to contend that such prac- 
tice as was here disclosed is compar- 
able to a general retainer by an associ- 
ation representing persons and corpora- 
tions engaged in a lawful business 
whereby the attorney so retained is au- 
thorized to appear for and defend mem- 
bers of the association whenever they 
are sued either civilly or criminally for 
acts in connection with the prosecution 
of their business and without being spe- 
cifically retained on each occasion by 
the individual defendant. When the 
conduct and actions of an attorney over 
a period of years clearly shows that his 
purpose and intention was to aid and 
guide a combination of persons engaged 
in crime, he becomes, in effect, a mem- 
ber of the criminal organization and 
forfeits his right to membership in an 
honorable profession.” 


Rare Volumes Exhibited at 
Chicago 


N outstanding feature of the ex- 

hibit of rare and current law books 
at the recent meeting of the Illinois Bar 
Association at Chicago in May was the 
five volumes of the original Justinian 
Corpus Juris Civilis. This work was 
completed under the patronage of the 
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Emperor Justinian. Begun in A.D. 527, 
there is unfortunately no record of the 
date the task was finished, but it is 
known that only one copy was made on 
parchment. 

Shortly after the invention of mov- 
able type the Justinian Corpus Juris 
Civilis was printed and bound in five 
large volumes, bearing the publication 
date 1575. There are but three of these 
complete sets now known to be in ex- 
istence, and one of them*owned by The 
American Law Book Company of Brook- 
lyn, New York, was the feature of an 
individual exhibit by that organization 
that included all the publications cover- 
ing the encyclopedic field of the entire 
body of the American law. 

Elaborate precautions were necessar- 
ily taken for the protection of the 
Corpus Juris Civilis volumes. They 
were displayed under glass only, but in 
such a manner that pages of texts could 
be read and examined. Most lawyers 
are fully aware of the existence of these 
volumes but their display in Chicago 
constitutes the first time they have ever 
been shown to the public. 


The Journal is prepared to furnish a 
satisfactory binder for current issues for 
$1.50. Please send check with order to 
American Bar Association Journal, 1140 
N. Dearborn St., Chicago, IIL 
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